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LETTERS 


More on Affordable Housing 

Regarding “An Analysis of Afford- 
able/Workforce Housing Initiatives 
and Their Legality in the State of 
Florida,” a two-part article in the 
June and July/August Journal by 
J. Michael Marshall and Mark A. 
Rothenberg, the authors make im- 
portant points about the need to pro- 
vide affordable housing even in this 
time of housing downturn, but then 
posit policy arguments veiled as legal 
claims to frighten local governments 
away from mandatory inclusionary 
housing programs. 

After an exhaustive discussion of 
takings law, impact fees, and exac- 
tions, the authors conclude that 
local governments should not adopt 
mandatory inclusionary zoning 
ordinances. However, while discuss- 
ing the U.S. Supreme Court cases 
relevant to takings, the authors fail 
to report that all of the taking chal- 
lenges to mandatory inclusionary 
housing utilizing those same argu- 
ments brought against jurisdictions 
outside of Florida have failed. Thus, 
contrary to the authors’ implication, 
the recent decision in Florida, which 
supports the mandatory inclusionary 
program in the City of Tallahassee, 
stands clearly within the main- 
stream of the takings jurisprudence 
throughout the country.' 

The impact fee and exaction analy- 
sis is specious. An inclusionary hous- 
ing ordinance is not an impact fee 
or a development exaction — it is a 
land use regulation,” one grounded in 


sound legal authority (acknowledged 
by the authors) and indeed a best 
practice for local governments to use 
whenever its exercise of land use au- 
thority increases the value of private 
property. This is especially true when 
local governments approve master 
planned, planned unit developments, 
new urbanism developments, or 
large scale developments that basi- 
cally result in the development of 
mini-towns. When local governments 
do not have land use ordinances of 
general application for these types of 
developments, they are exacerbating 
the affordable housing demand and 


' missing opportunities to promote 


smart growth and economically di- 
verse communities that sustain the 
local economy. 

Throughout the article, the au- 
thors intertwine their view that 
mandatory inclusionary housing 
programs are bad policy with their 
legal arguments against the policy, 
and it is, thus, difficult to disentangle 
the two. For example, the authors’ 
support for voluntary inclusionary 
programs fails to mention that virtu- 
ally every attempt in the country to 
implement such a voluntary program 
has failed to achieve substantial ben- 
efits. Indeed, virtually all experts not 
ideologically opposed to inclusionary 
housing agree that voluntary pro- 
grams simply do not work. Regard- 
ing the authors’ explanation of why 
mandatory inclusionary housing or- 
dinances require limited government 
resources “primarily because the cost 
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burden is borne by the developer, and 
ultimately passed on to the buyers of 
the units sold at market rate,” the 
authors are correct about inclusion- 
ary zoning ordinances requiring 
minimal government resources. But 
the savings is not because the cost is 
borne by the developer or the mar- 
ket rate buyer, but rather because 
the subsidy to the developer comes 
from development benefits, such as 
increased density for lands already 
zoned for development, rather than 
financial subsidy.* Additional incen- 
tives include regulatory reform, expe- 
dited permitting, and flexible design 
standards. The small but growing num- 
ber of local governments in Florida that 
are undertaking inclusionary zoning 
programs are careful to keep the de- 
velopers economically whole, ensuring 
that the affordable housing units cost 
the developer nothing. Indeed, some 
local governments are going so far as 
to provide incentives within their man- 
datory inclusionary zoning ordinances 
that will render the development far 
more profitable than without an af- 
fordable housing requirement.‘ The 
application of the ordinance will serve 
to increase rather than decrease the 
value of the property. 


1 Fla. Home Builders Ass’n v. City of Tal- 
lahassee, No. 37 2006 CA 000579 (Fla. 2d Cir. 
Ct. Nov. 20, 2007), appeal docketed No. 1D07- 
6413 (Fla. Ist D.C.A. Dec. 12, 2007). Over 170 
local inclusionary housing ordinances have 
been adopted in California. Several lawsuits 
alleging an inclusionary housing ordinance 
to be an unconstitutional taking and viola- 
tion of substantive due process have been 
filed by the Building Industry Association of 
California, but none have been successful. 
See Homebuilders Ass’n of N. Cal. v City of 
Napa, 90 Cal. App. 4th 188 (2001); N. State 
Building Industry Ass’n v. County of Sacra- 
mento (Sacramento County Super. Ct., No. 
CO052814); Building Industry Ass’n v. City 
of San Diego (San Diego Super. Ct., No GIC 
817064). 

? Id. The Second Circuit found the inclu- 
sionary housing ordinance to be a land use 
regulation under the city’s police power and 
not a taking of any type. 

* Some inclusionary housing programs 
also offer financial incentives in addition to 
land use incentives such as down payment 
and closing cost assistance to lower income 
home buyers. 

* Pinellas County is in the process of 
adopting a mandatory inclusionary zoning 
ordinance that proposes a 50 percent density 
bonus; under the current proposal this would 
permit almost twice as many additional mar- 
ket rate units as required affordable units. 
Because these additional market rate units 
could not be built but for the density bonus, 
the inclusionary zoning ordinance will have 


the effect of making the development more 
profitable than it would have been without 
the affordability requirement. 


JAIMIE Ross, Tallahassee 

Chair, Affordable Housing Commit- 
tee, Real Property Probate and Trust 
Law Section 


Shackling Juveniles 

Among the annual reports from 
sections, divisions, and committees 
in the June issue, one sentence 
caught my attention: “Proposed Rule 
8.100(b) prohibits the indiscriminate 
use of chains and shackles on de- 
tained juveniles in the courtroom.” 

I recalled a state legislator being 
chided as “Chain Gang Charlie” 
because he advocated, thankfully 
without success, the return of shack- 
led adults to the state’s prison work 
system. Then I would have laughed 
in disbelief, if someone told me that 
chains and shackles routinely were 
being imposed in a court of law — not 
on adults, but on detained juveniles. 
I’m not laughing now. This year, 
I began to represent juveniles in 
Alachua County, home of the state’s 
flagship university. I had represented 
juveniles for years in the shadow of the 
University of Michigan. I do not recall 
having seen a single child shackled in 
that juvenile justice system, after the 
shameful practice was harshly criti- 
cized there more than 30 years ago. 

I did know then that there were 
children in Florida subjected to 
corporal punishment so severe that 
black and blue marks would remain 
visible, weeks after they were inflict- 
ed, even on dark-skinned children. I 
looked at photos of them, which were 
being shown for a challenge taken 
to the U.S. Supreme Court to end 
that form of punishment, as being 
cruel and unusual in violation of the 
Eighth Amendment to the United 
States Constitution. Florida pre- 
vailed. By a 5-4 vote, this state was 
allowed to continue to beat children 
in the classroom. Years later, I had 
the satisfaction of getting damages 
for a child who was victimized by 
that practice in Orlando. 

But Florida apparently still does 
not get the message about what can 
be done by the state to a child who 
is said to be delinquent. In 2008, in 
Gainesville, Florida, not Abu Ghraib, 


. not Guantanamo, detained juveniles 
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come shuffling in orange sack-like 
jump suits with shackles around 
their ankles. Those are linked to 
hand restraints. The children are 
accompanied by at least two and 
sometimes three bailiffs. Those burly 
adults hover over them as they are 
brought to the microphone to stand 
next to a strange attorney or some 
other adult while the judge stares 
down at them politely, until he is 
satisfied that they know how to say 
“yes, sir,” without rolling their eyes 
or being disrespectful. 

When the proceeding is over, they 
may be asked to sign a form. The 
handcuffs remain on while they sign, 
before they are shuffled out again 
into detention. 

Only one of my clients has been 
shackled to date. Since 2004, this 
five foot, 18-year-old mother of a 
two-year-old has been on probation 
almost continuously. Charges are 
nothing more serious than mis- 
demeanor disorderly conduct and 
probation violations. I have seen 
her twice in shackles, each time for 
an alleged violation of probation. On 
the last occasion, she had gone to get 
her paycheck at her new job site after 
her 7 p.m. curfew. 

When I said I would not represent 
her while she was in shackles unless 
the court ordered me to do so, I na- 
ively believed the judge would direct 
removal of the shackles. Instead, he 
ordered me, as an officer of the court, 
to represent her, while she stood roll- 
ing her eyes next to me. Whites are 
shackled, too, though so far I have 
not seen a shackled white female. 
But the vast majority are black. 

In such regalia, the children’s 
presumption of innocence cannot 
be taken seriously, certainly if they 
have been picked up at the request 
of a probation officer. Who would 
place an innocent in such restraints? 
They are just expected to stand there 
politely until punishment is meted 
out. The punishment always includes 
remaining in shackles, at least until 
they are removed from the room. 

I look forward to the day when 
juveniles no longer are indiscrimi- 
nately shackled in the courtroom. 
Apparently, in Florida, that is called 
progress. 


GaBE KarmowiTz, Gainesville 
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PRESIDENT’S PAGE 


by John G. White III 


Judicial Budget Crisis: This Crisis Is Your Story to Tell 


en Peggy Quince was 

sworn in as Florida’s 

chief justice, I promised 

her that The Florida 

Bar is committed to working with her 
to solve the court funding crisis. 

I said then and I reiterate now: We 
must find a permanent solution and 
permanent funding source for our 
judiciary now, or the quality of our 
courts will drastically decline. 

And when I say “we” and pledge the 
Bar’s support, I mean that I also count 
on you. You are the lawyers who, on be- 
half of the citizens of this state, use and 
rely on Florida’s courts every day. Your 
voice will ring with credibility as you 
help spread the word that the judiciary 
cannot sustain any more cuts without 
damaging its constitutional guarantee 
that the courts “will be open to every 
person for redress of any injury, and 
justice shall be administered without 
sale, denial, or delay.” 

It’s important to realize that prior 
to the funding reductions; Florida’s 
courts operate efficiently, taking only 
a 0.7 percent slice of Florida’s $66 
billion state budget — less than half 
of average of other states. Half of the 
judicial branch salary budget — 50.28 
percent — goes to pay the salaries and 
benefits for 990 judicial constitutional 
officers, and it is not possible to alter 
those dollars. 

Already, in 2007-08 and 2008-09, 
the legislature imposed 10 percent 
cuts, slashing $44 million resulting 
in losing 280 positions out of a 3,100- 
member workforce. 

Chief Justice Quince is fighting a 
proposed $17 million — or 250 addi- 
tional positions — in further cuts to 
the state’s $438 million court budget. 
She is reaching out to the executive 
and legislative branches by stressing 
her increasing concern about the abil- 
ity of the third branch to carry out its 
constitutionally mandated duties. 


Already, the impact of budget cuts 
are causing delays in moving cases 
through the courts. In the Sixth Cir- 
cuit, for example, staffing has been 
reduced for Unified Family Courts, 
our model way of handling disputes 
involving families and children. 

In the Seventh Circuit, where it 
used to take three months to get a 
hearing on a divorce case has been 
doubled to six months. 

With real property and mortgage 
foreclosures skyrocketing 358 percent 
over the past three years in Florida, 
there has been a huge drop-off in 
statewide clearance rates in the civil 
area: from 91 percent in 2005-06 down 
to 73.5 percent in 2006-07. 

The impact of severe budget cuts 
will continue to play out in each and 
every of Florida’s 20 judicial circuits, 
affecting the real lives of your real 
clients and our citizens. 

If cuts continue to be made and 
force more layoffs — while case loads 
continue to rise — the courts we are 
accustomed to will change for the 
worse. 

Criminal cases and family cases 
with mandated timeframes must be 
heard by judges first. That means 
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significant delays in many civil cases 
will impact businesses, clients, and 
citizens across all sectors. 

The Office of the State Courts Ad- 
ministrator warns: 

e Banks, title companies, real estate 
brokers, and other related industries 
will see delays in foreclosures, guard- 
ianship cases, estate settlements, 


‘bank access to property determina- 


tions, and real estate transactions. 

¢ Business contract disputes will 
take longer to resolve. 

e Landlords seeking to evict tenants 
who don’t pay their rent will have to 
wait longer to regain possession of 
their property. 

e Workers’ compensation cases will 
be delayed, increasing the bottom line 
cost to employers in terms of time 
spent, benefits paid, and attorneys’ 
fees. 

As Quince asked in her first speech 
as chief justice: “What is going to be 
left behind?” 

As a Florida lawyer, this is your 
story to tell. 

Who should you tell? Your elected 
representative in the legislature. Stop 
by personally, write a letter, make a 
phone call. Make your voice heard. 

The message is clear: The third 
separate, independent, and co-equal 
branch of government cannot be 
treated like just another state agency. 
The judiciary cannot sustain any more 
fiscal damage. 

Please join me in arguing that 
Florida’s courts cannot sustain fur- 
ther budget cuts without crippling our 
courts’ constitutional functions. 

We are 84,000 members strong and 
we can make a difference. Let your 
voices be heard before legislators meet 
again. This crisis is too important to 
leave to others. 
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PEGGY ANN QUINCE 


Chief Justice the 
Florida Sup 


s the sun rose at the Virginia Beach shipyard, 
Solomon Roosevelt Quince, Sr., lit a fire in a bar- 
rel to warm his hands before loading cargo onto 
ships headed out to sea. 

The first stevedore to arrive, he was an undereducated 
civilian working for the Navy, and often the first to be 
threatened with being laid off during hard economic 
times. 

Struggling to raise all five children himself after the 
breakup of his marriage, he’d turned down his siblings’ 
offers to take some of his kids. 


“No,” he insisted. “I want my children to grow up to-- 


gether.” 

It wasn’t easy. The Quinces were poor, but blessed with 
love. 

Solomon Quince made sure his children would have it 
easier — stressing education would spare them the indig- 
nity he felt being at the mercy of others. 

Peggy, his second oldest child, listened to her father. 

After he’d leave for work, she waited for the school bus 
in rural Chesapeake to take her to a segregated school. 
Nurturing teachers helped fill the gap of not having a 
mother around and reinforced her father’s teachings that 
education meant progress, both personally and for the 
entire African-American race. If Peggy made a C on a test, 
or talked too much in class, teachers were quick to call her 
father, because they knew she could do better. 

She did the best she could. At Howard University, Peggy 
excelled, keeping her coveted place in the scholarship dorm. 
While in law school at Catholic University of America, she 


reme Court 


grabbed a unique opportunity at Columbus Community 
Legal Services, easily relating to her clients’ poverty. 

When she passed the Virginia bar exam, it was Solomon 
Quince who first read his daughter’s name in the newspa- 
per list of successful test-takers and called with the good 
news. 

“He was more thrilled than I was!” Peggy Quince recalled 
with a laugh. “You could hear all the love and pride in his 
voice. There were a few tears.” 

When Peggy married fellow law student Fred Buckine, 
she kept her father’s name. 

“Because he did not have the same kind of opportunities, 
and he was proud of what we had accomplished,” Quince 
explained, “I wanted to keep my name in honor of him.” 

With the lively delivery of a preacher from the pulpit, 
Buckine, a lawyer with a master’s in theology, said this 
about his hardworking father-in-law who died 22 years ago: 
“All his life, for 72 years, Solomon never got justice. He was 
black in America, uneducated, a single parent. Now, he sits 
on his cloud and plays his harp. The justice he didn’t get on 
Earth, he gets now. Everybody — young, old, white, black 
— everybody who appears before his daughter in court 
must give him justice. They must say: ‘Justice Quince.” 


Quiet Strength 

Beyond inheriting her father’s work ethic and following 
his credo to get an education, Quince built a reservoir of 
strength from family and faith that steadily propelled her 
career as a government lawyer: 

¢ Eight years with the Criminal Division of the Attorney 


by Jan Pudlow 
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In 1975, Peggy Quince and Fred Buckine celebrate graduating from law 


school at Catholic University in Washington, D.C., with Peggy’s father 
Solomon Quince (left), and Fred’s mother, Allie Mae Buckine (right). 


General's office before being promoted 
in 1988 to Tampa bureau chief, han- 
dling death penalty appeals; 

e A seat on the Second District 
Court of Appeal in 1993, appointed 
by Democratic Gov. Lawton Chiles; 

¢ A position on the Florida Supreme 
Court in 1998, uniquely named by 
both outgoing Chiles and Republican 
Gov.-elect Jeb Bush. Her commission, 
the formal document placing her on 
the bench, was signed by Gov. Buddy 
McKay, who briefly succeeded Chiles 
after his death. 

Now, during her two-year term as 
chief justice, Quince takes the helm 
of Florida’s judicial branch as an 
unprecedented court funding crisis 
cries out for a permanent solution, 
and four of seven justices will be new 
to the bench. 

In her calm, steady way, Quince 
addresses those dual challenges as 
opportunities for collaboration. 

That more than half the court will 
be inexperienced justices, Quince said: 
“We will bring them into the fold. We 
will be a very collegial group. I think 
anyone who comes on this court will 
find that those still on the court will 
be willing to assist them any way we 
can in their transition. I believe the 
court will continue as usual.” 


Solomon Quince was a strong force 
in the lives of both daughter Peggy 
and granddaughter “Peggy Jr.” 


Continuing the court as usual, 
while draconian budget cuts threaten 
an independent judiciary, will be a 
tougher dilemma. Quince knows she 
can’t solve it alone. 

“I think the lawyers of Florida need 
to know that the court system consists 
of them also,” she said. “We all need to 
work together to make sure that the 
third branch of government is open 
and accessible.” 
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Second DCA Judge Carolyn Fulmer, 
appointed to that court at the same 
time as Quince, lobbies the legislature 
as a member of the Appellate Court 
Budget Commission. 

“The budget cuts we are undergoing 
are overnight setting us back 15 years, 
and Chief Justice Quince is going 
to be dealing with the aftermath of 
that. She has the temperament: level- 
headed, extremely firm, and calm at 
the same time.” 

Quince’s talents as consensus- 
builder, Fulmer said, will help all of 
the justices — veterans and rookies 
— work together. 

“She has a quiet strength,” said 
longtime friend and colleague Bob 
Krauss, Tampa bureau chief of crimi- 


’ nal appeals for the Attorney General’s 


Office. 

During the years they worked 
together, he witnessed Quince me- 
ticulously research and clearly 
write briefs, a workhorse driven by 
her keen sense of responsibility in 
representing the people of Florida 
on the gravest murder cases. 

She was able to compartmentalize 
her work on those gruesome death 
cases, then go home to be a nurtur- 
ing mother who made sure her two 
young daughters ate dinner and did 
their homework, before she tucked 
them into bed. 

“Those cases are entitled to some- 
one who really will put a lot of energy 
and time into it,” Quince said. “I was 
willing to do that. I won’t say that it 
isn’t troubling sometimes. I believe 
whenever someone is executed, it is 
a given life that’s taken. But as long 
as I’ve been comfortable that the 
person had a fair trial, had due pro- 
cess, then I think for the most part 
you have to realize that this is a case 
where it took its course and that was 
the ultimate punishment that was 
given. ...To the greatest extent pos- 
sible, I would try to put those cases 
out of my mind when I was trying to 
spend time with my family at home.” 

Now, as chief justice, what will see 
her through rough times ahead? 

“First of all, her faith. It’s very 
important to her,” Krauss said. “And 
just her dedication and concentra- 
tion on the task that needs to be 
done.” 


‘ 
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Humble History-maker 

In the overflowing courtroom at the 
June 27 passing-of-the-gavel ceremo- 
ny, Second Circuit Judge Nikki Clark, 
chair of the Steering Committee on 
Families and Children in the Court, 
beamed from the audience, feeling 
“pleased, relieved, and encouraged.” 

She’d just heard Chief Justice 
Quince announce that despite tough 
budget times, the Unified Family 
Court must continue. 

“Tt means the Unified Family Court 
will not be a quote ‘specialty court’ 
that will be dispensed with. It’s a 
recognition that our children and 
families will be of paramount impor- 
tance,” Clark said. 

“Justice Quince is the ideal leader 
for the state judiciary, especially in 
these times of further threatened 
budget cuts. As she always has in 
everything she’s undertaken, Justice 
Quince will approach her chief justice 
responsibilities with dignity and intel- 
ligence.” 

Beyond confidence in her capabili- 
ties, well-wishers celebrated the mile- 
stone of the first African-American 
woman to lead a branch of govern- 
ment in Florida. 

“T felt an overwhelming sense of 
pride and accomplishment that some- 
how it felt like we had all made it,” 
said Clark, the first African-American 
and first woman judge appointed in 
1993 to the Second Judicial Circuit, 
the same year Quince was a similar 
“first” on the Second DCA. 

Testament to loyal friendship, 
Quince especially welcomed members 
of her eighth grade class who stood 
to be recognized from reserved seats 
near the bench, as well as dozens of 
college friends and sorority sisters, 
who'd traveled from all over the coun- 
try to witness her become Florida’s 
53rd chief justice. 

Barbara A. McKinzie came from 
Chicago for her sorority sister who 


“epitomizes Alpha Kappa Alpha’s ~ 


purpose of service to mankind.” 

“It was a privilege and honor for 
me to witness history in the state of 
Florida during her investiture cer- 
emony, and know that the citizens of 
Florida have a leader and champion 
in her, and that life in Florida will be 
better through her service,” said McK- 
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“An impenetrable team” is how daughter Laura Buckine describes her 
parents, shown here on their wedding day in a rose garden. Fred Buckine 
said of his wife: “She’s always been a history-maker. She made my history. 


It's an active, growing love.” 


inzie, international president of AKA, 
the nation’s oldest African-American, 
Greek-letter organization for women, 
founded a century ago. 


American women, to know that these 
things — that for many years they felt 
were closed to them — are really open 


“Vietnam. Kent State. The 
murder of Martin Luther 
King. All of those things 
just really were happening 
and really made me more 
interested in the law.” 


“Yes, she still finds the time to serve 
actively in our sisterhood at the local 
and international levels. She, through 
her actions, illustrates that we, all of 
us, are only as strong as our weakest 
brother or sister.” 

Others may speak of her making 
history, but with humble graciousness, 
Quince said simply: “It really just 
is an opportunity for young women, 
especially minority. women, African- 


to them. That is the real significance 
of it to me.” 


Dependable, Down-to-earth 
Peggy 

While Quince inspires awe at her 
accomplishments, she is not wrapped 
up in a big ego just because she wears 
the black robe. 

One Sunday morning, at Jerusa- 
lem Missionary Baptist Church in 
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On Tallahassee’s Capitol steps, March 13, 2007, after being inducted into the Florida Women’s Hall of Fame, Peggy 


i 


Quince, right, smiles with her proud family, from the left, sister Barbara Quince Everett, daughters Peggy and 
Laura Buckine, and husband Fred Buckine. “In all her years as a lawyer, and later as a judge, Justice Quince has 
worked to serve and protect all citizens, especially underserved minorities,” Gov. Charlie Crist said that day. 


Tallahassee, the Rev. Joseph Wright 
announced to the congregation that 
there is a new chief justice in their 
midst. 

“We gave her a grand stand and 
highlighted her. During the hoopla, 
she embraced it, and stood up, and 
the folks clapped. But when she comes 
to church, she doesn’t like a lot of 
notoriety. If someone tries to give her 
accolades, she is very bashful,” Wright 
said. 

Waverly Palmore, assistant pastor 
of administration, teaches Sunday 
school and speaks warmly about the 
friendly chit-chat and warm hugs she 
receives from Quince. 

“It’s a great honor to have her in our 
presence, but she doesn’t make a great 
to-do about it. That’s what is so great 
about it. She’s just like anybody else 
and doesn’t put on any airs.” Palmore 
said. 

Nelsonna Barnes, an administra- 
tive law judge for the state of Kansas, 
was among the Howard and Catholic 
University friends gathered in Tal- 
lahassee to celebrate Quince’s inves- 
titure as chief justice. 


“She’s such a genuine person, you 
want to stay in touch and be around 
her,” Barnes said. “She has an open- 
door policy. You do not need to stand 
on ceremony with Peggy. You notice 
her name is Peggy, and it’s not short 
for Margaret.” 

Even after a night of celebrating 
her rise to chief justice with all of her 
out-of-town friends, Quince kept her 
promise early the next morning to lace 
up her shoes and walk laps around 
Tallahassee’s Lake Ella with her so- 
rority sisters in a salute to physical 
fitness. 

The “perfect example of the well- 
rounded and professional woman,” is 
how Administrative Law Judge June 
McKinney described her friend and 
mentor. To illustrate Quince’s down- 
to-earth demeanor, she recalls deco- 
rating a banquet room for a function 
at Leon County’s civic center. 

“Someone said, ‘No, you don’t have 
to do the chairs.’ But Peggy is never 
like that. She set out 25 chairs just 
like everybody else. Her involvement 
is an active involvement,” McKinney 
said. 
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Each year, Quince dons her cow- 
girl outfit and her husband wears 
his trademark cowboy boots with 
an added kerchief for the Western 
dance fundraiser for AKA’s Tallahas- 
see graduate chapter of Delta Kappa 
Omega. 

Among the sorority cowgirls is 
Cassandra Jenkins, deputy director 
for education at the Department 
of Juvenile Justice, who said: “We 
are proud she is a part of us. She’s 
a standard-bearer for working hard 
and never forgetting where she came 
from.” 

“Peggy Jr.” is what they call Justice 
Quince’s oldest daughter, a third-year 
law student at St. Thomas Univer- 
sity and, following in her mother’s 
footsteps, president of the Black Law 
Students Association. 

Peggy LaVerne Buckine reels back 
to when she was still in middle school 
and attended one of her mother’s re- 
unions at Howard University. 

Amazed, Peggy Jr. watched her 
mom kick off her shoes and dance 
with sorority sisters to favorite golden 
oldies by the Temptations and Four 
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Tops, and the Fifth Dimension’s “You 
Don’t Have to Be a Star (To Be in My 
Show).” 

“Watching her in that moment 
with her friends, it dawned on me at 
one point she was young and fun and 
would hang out. It’s the most fun I’ve 
seen my mom have outside work and 
family,” Peggy Jr. said of the moment 
she will never forget. 

“It was like she was 18 again. It 
brought home how much she loves 
others and they love her back.” 


Turbulent Times Inspire 
Law Career 

Nelsonna Barnes was at that soror- 
ity reunion and every reunion since, 
as recently as last summer. Barnes 
first met Quince in 1966 as coeds 
in the scholarship dorm at Howard 
University in Washington, D.C. 

“None of us had any money, and 
we were all on scholarship, and we 
knew if we didn’t keep our scholar- 
ship, we would all have to go back 
home,” Barnes recalled. “Peggy was 
very focused, but she was also fun to 
be around — just a natural leader.” 

Together, they served in Angel 
Flight, an auxiliary organization of 
R.O.T.C., and Quince soon ascended 
to area director by their senior year 
in 1970. 

On Sundays they would take the 
bus to visit injured soldiers at Walter 
Reed Army Medical Center. 

“We'd go to socialize with the sol- 
diers, and some had head bandages. 
It was pretty raw, but they needed 
entertainment and someone to talk 
to while they were in the hospital,” 
Barnes said. 

“It was a time of unrest about the 
Vietnam War. Most of the guys were 
drafted and wound up on the front 
lines and got killed or wounded. We 
said to the guys we knew, ‘Look, if you 
are going to be drafted, you should go 
as an officer.” 

Watching protesters during the 


Civil Rights Movement and Vietnam ~ 


War land in jail for what they believed 
in during this tense time made Quince 
aware of the rule of law in bringing 
about social change and justice. 
Wearing a natural “Afro” hairstyle, 
Quince took her blanket and pillow 
and participated in a “sit-in” takeover 


Celebrating daughter Laura’s graduation from the University of Central 
Florida, family members gathered: from the left back, brother Solomon 
R. Quince, Jr., in front of him his daughter Stephanie, sister Barbara 
Quince Everett, her daughter Jamie in front of her, brother Michael D. 
Quince, sister Mary Quince Davis, in front of her her son William Davis, 
Jr., her husband William Davis Sr., Justice Quince, in front of her daugh- 
ter Laura Buckine, daughter Peggy Buckine, and husband Fred Buckine. 


of the university’s administration 
building. 

Once, Quince thought she was des- 
tined for medical school. 

“When I went to college, I wanted to 
become a doctor, or actually I wanted 
to do some research on sickle cell. 
That is why I was a science major,” 
Quince said, explaining her zoology 
undergrad degree. 

“Plus, when I was in high school, I 
used to love to compete in the science 
fairs,” where she often won first, sec- 
ond, or third place certificates on the 
science competition exams. 

“But then Vietnam happened. Kent 
State happened. And the murder of 
Martin Luther King happened. All 
of those things just really were hap- 
pening when I was in undergraduate 
school and really made me more inter- 
ested in the law. That is what really 
made me want to go to law school,” 
Quince recalled. 

While in law school, Quince met 
Buckine, the love of her life. 

Like Quince, Buckine wound up 
going to law school on a scholarship 
at Catholic University. Before study- 
ing law, Buckine had been in the Air 


Force, watched his friend take a bullet 
to the head in Vietnam, and landed at 
Bouie State College, Maryland’s oldest 
historically black university, where he 
was editor of the school newspaper 
and student government president. 

“I got my GI Bill $130 a month and I 
asked Peggy if she wanted to go out to 
dinner. I think it was starvation that 
made her say ‘yes,” Fred Buckine said 
with a laugh, remembering his first 
date with his future wife he calls his 
“black diamond.” 

“T took her to the Luau Hut, a Ha- 
waiian restaurant, and we sat across 
from each other in huge semi-round 
chairs, sipping fruit punch drinks. 
Peggy was a hard worker, taking a 
full load in law school, and still work- 
ing until midnight as a computer 
operator. I thought, ‘This is someone I 
should know: motivated, determined, 
with the proper attitude. I like this 
lady.” 

They were both in the Phi Alpha 
Delta law fraternity, and Buckine 
borrowed an alumni’s Chevy station 
wagon and credit card to go to an 
American Bar Association conference 
in Chicago, and asked Quince to ac- 
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“T think the lawyers of 
Florida need to know that 
the court system consists 
of them also.” 


company him. 

“Seven magnificent days,” Buckine 
recalled. “Her goals and willingness 
to achieve those goals were the mir- 
ror image of my own. I tend to take 
advantage when somebody is good to 
be around. It’s worked out well.” 

Both Quince and Buckine took 
advantage of hands-on learning at 
Columbus Community Legal Services, 
at that time in the mid-’70s an innova- 
tive legal clinic program at Catholic 
University, housed off-campus in a 
storefront law office staffed by stu- 
dents and faculty. 

Ellen Scully, then clinical professor 
and still on the faculty at Catholic 
University’s Columbus School of 
Law, remembers the inseparable duo 
well. 

“What I remember about Peggy and 
Fred is how much they cared. They 
were there to learn, but they also 
knew they could make a contribution. 
Students had enormous responsibility 
representing low-income people of the 
District of Columbia,” Scully said. 

“Peggy had a presence, but a very 
quiet presence. The reason you re- 
member someone like Peggy is you 
knew she was there — not in a flam- 
boyant way — but it’s the solidness 
and purposefulness that you remem- 
ber.” 

Thirty years later, when Quince 
came to campus for a speech com- 
memorating the 50th anniversary of 
Brown v. Board of Education, Scully 
was in the audience. Quince reeled 
back the years to being a little girl 
growing up in Virginia, one of the 
states involved in the Brown lawsuit, 
explaining why she was still going to 
segregated schools a decade after the 
decision. 

“She gave a stunning talk, along 
with her biography. I sat there and 
thought, ‘Wow! This is so good.’ It was 


just what people who haven’t had that 
life experience really needed to hear 
to really understand. And even people 
of color were taken aback, when she 
talked about how her education had 
been. It was presented in a very un- 
derstated way, and that is what made 
it more meaningful. It was so personal 
and had a life of its own,” Scully re- 
called. 

Now that her former student is chief 
justice, Scully exclaimed: “How lucky 
Florida is!” 


Leading by Example 

Buckine felt like the lucky one when 
Peggy agreed to marry him in a rose 
garden at the end of an airport, wit- 
nessed by her father and his mother. 

“She’s always been a history-maker. 
She made my history. It’s an active 
growing love,” said Buckine, whose 
legal career includes working as a 
general counsel for the Department of 
Transportation, Hillsborough County 
judge, administrative law judge, and 
certified mediator. 

What brought Quince to Florida? 

“A man!” she answers with a 
laugh. 

After working as a hearing officer 
with the Rental Accommodations Of- 
fice administering Washington’s new 
rent control act, and a short stint in 
private practice in Norfolk, Quince 
moved to Bradenton, Fred’s home- 
town, when his mother became ill. 

Once again, Solomon Quince would 
wield his power in his daughter’s 
life. 

He asked to come live with her, 
reveling in the chance to watch his 
granddaughters grow up. He didn’t 
just watch. He helped raise them. 
While Peggy and Fred worked as law- 
yers, Solomon warmed baby bottles, 
changed diapers, and brushed his 
granddaughters’ hair, rolling them 
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into “Mickey Mouse-ear balls” because 
his arthritic fingers could not plait. 

Youngest daughter Laura LaVerne 
Buckine, an accountant in Baltimore, 
said she “cherishes every moment I 
got to spend with my grandfather,” 
remembering how she’d play with 
his earlobes as he sat in his navy blue 
La-Z-Boy recliner, doing a crossword 
puzzle and watching Perry Mason and 
Days of Our Lives on TV (laughing that 
she can’t shake the habit of watching 
that soap opera to this day). 

Peggy Jr. remembers Granddaddy 
as “my first remembrance of an ex- 
ample of a strong black man. He was 
the head of the household and he was 
in charge. He took us to baseball and 
football games. He was the rock and 


- the foundation of the family, while my 


mom and dad were working.” 

When Solomon collapsed with a 
heart attack, it was Peggy Jr. who 
called 911. 

Listening to her grandfather’s sto- 
ries of racial and economic struggle, 
Peggy Jr. said the whole family knew 
that her mother “had moved beyond 
the boundaries she had grown up 
with. I know my mother’s big thing 
to us was stressing how important 
education was and definitely let us 
know she grew up poor and money 
isn’t everything. She instilled in us 
we are blessed.” 

Laura Buckine said both parents 
“epitomize the phrase ‘to lead by 
example.’ In this day and age, when 
there are so many single-parent 
homes, broken families, and a stag- 
gering divorce rate, I find solace 
in the fact that my parents are an 
impenetrable team. I believe in the 
sanctity of marriage, because I’ve seen 
it work first-hand for the entire span 
of my life.” 

Both daughters and husband agree 
Quince’s greatest strength as a mother 
and wife will also serve her well as 
chief justice: a strong sense of fairness 
and a willingness to listen to others. 

“No decision is made without 
including everybody’s opinions and 
feelings and contributions. That’s the 
key to her effectiveness,” Fred Buck- 
ine said. “We always used to say we 
never made a decision in our house 
without asking our daughters what 
they thought. Inclusiveness governed 
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our lives. Everybody 
has a right to be heard 
and be considered.” 
Asked what the law- 
yers of Florida should 
know about her mom, 
Peggy Jr. answered: 
“The whole state should 
know she is fair. It’s not 
a black or white thing, 
a man or woman thing, 
or a rich or poor thing. 
She’s been poor. She’s 
been a woman when 
women weren't allowed 
anything. She'll always 
be black, another mi- 
nority hurdle. But no 
matter what, she will 
always be fair. She will 


Association, an esteemed 
group of black judges that 
Quince presides over as - 
chair. 

“There was such a posi- 
tive energy present. It 
permeated all of us, with- 
out respect to gender, race, 
economic status, or age,” 

Grimes said. 

“She was like a light- 
“ae fe ning rod. It was such a 
powerful moment, like we 
were plugged in together 

and we were embarking 
on a journey, and if we 
grab hold of each other and 
look for the best in each 


At a luncheon sponsored by the Tallahassee Chapter of the ther, we will get through 
Links, Inc., Chief Justice Peggy Quince enjoys the company of ' together. Her appoint- 


take all the information gaughters Peggy and Laura Buckine, and niece Joy Barnes. ment portends wonderful 


and create an informed, 
fair decision. There’s no 
partisanship. With me and my sister, 
there was never a time we thought 
she wasn’t fair to both of us. And my 
mother is a living example that hard 
work pays off.” 

“Electric” is the word Seventh Cir- 


cuit Judge Hubert Grimes used to de- 
scribe the feeling in the courtroom the 
day he witnessed Quince become chief 
justice. He knows her well from their 
time spent working together on the 
Judicial Council of the National Bar 


things. She’s going to push 

us to be better lawyers. 
She is going to make us all be better 
citizens of her state.” 


Jan Pudlow is senior editor for The 
Florida Bar News. 


er own mother left the family when Peggy Quince 

was in the second grade. All through law school 
and when she worked as a young professional, she 
never had a mentor. , 

The nurturing and mentoring she didn’t have 
growing up, Chief Justice Quince generously gives 
to others. 

Quince’s community spirit and dedication to 
helping children came through loud and clear for 
C. ShaRon James, immediate past president of 
Tallahassee Women Lawyers, who watched Quince 
volunteer her time at the PACE (Practical Academic 
Cultural Education) School for Girls, through the 
Breakfast and Books Program. 

Not only did Quince select the books, she 
personally read to the girls and talked to them about 
her own life. 

“It was important for them to hear. The students at 
the PACE Center are considered ‘at risk.’ A number 


A PASSION FOR MENTORING 


are in foster care and group homes. To hear her story 
is very motivating, and she weaves themes of her 
personal story into the book they are reading,” James 
said. 

“That amazes the girls, and also just the fact she 
is SO approachable. It’s not like she’s sitting on a high 
hill on the Supreme Court wearing a robe. She is a 
real person. | consider her a community servant in 
every sense of the word,” James said. 

Many young African-American women lawyers 
Quince has personally mentored were in the audience 
the day she was sworn in as chief justice. 

One was Kendra Davis Briggs, a Florida Bar 
Young Lawyers Division member now practicing law 
in Washington, D.C. 

She interned with Quince as a first-year law 
student in the summer of 2000. 

“Anytime | had a question, | would just knock 
on the door, and she was very accessible and 


“Tt’s not like she’s sitting on a high hill on the Supreme Court wearing a robe. She 
is a real person. I consider her a community servant in every sense of the word.” 


THE FLORIDA BAR JOURNAL/OCTOBER 2008 17 


approachable. All that pressure on her shoulders, 
and she still takes the time to talk to me. She goes 
to the Minority Mentoring Picnic (an annual event in 
Hialeah) and is so invested in law students.” 

Briggs still calls Quince her mentor who 
encouraged her to push forward and let her know 
“you will face some obstacles and some will think 
you are the client and not the attorney.” 

She wiped away tears of joy when Quince put her 
hand on the Bible and took the oath of chief justice. 

“It reminded me of that first day when | sat across 
from her desk and thought, ‘Wow! This woman looks 
like me and knows so much about the law.’ Just to 
be an African-American woman in the profession, as 
she is, and to see her ascend to the highest level in 
law in the state of Florida is amazing. It symbolizes 
opportunities that minorities have now that didn’t 
exist when | was born in the ’70s. It symbolizes what 
is possible,” Briggs said. 

nother was Janeia Daniels, who as a student 

took Quince up on an invitation to have lunch 
in 2001, found her refreshingly easy to talk to, and 
continues to value her mentorship now that she’s 
assistant dean for student affairs at Florida State 
University College of Law. 

“| can imagine myself telling my children and 
grandchildren what it was like to be amongst great 
lawyers honoring another fantastic lawyer. In a day, in 
a moment, it opens new horizons for me, for women, 
for African-Americans,” Daniels said. 

Administrative Law Judge June McKinney 
remembers first meeting Quince at a Tallahassee 
Women Lawyers meeting, before she became a 
judge, and it was the justice who called her one day 
to ask her about her job and career goals. 

“She initiated it. It was exciting, but quite frankly, 


Justice Peggy Quince is never 
too busy to take the trip to Hialeah 
for the annual Minority Mentoring 
«., Picnic, where law students are 
paired with seasoned lawyers 
and judges who volunteer to 
serve as mentors. Pictured here, 
in 2005, Quince shares a laugh 
with student Melanie Grant. 
Quince’s nurturing and mentoring 
side is demonstrated when she 
reads books at the PACE Center 
for Girls, weaving in themes of her 
personal story. Her accessible, 
down-to-earth personality shines 
when inviting young African- 
American lawyers to lunch and 
inspiring them to excel. 


| was afraid of her. | actually wondered what we had 
in common,” McKinney said. 
ntimidation quickly faded when Quince invited 
McKinney to accompany her to a women’s 
conference in Little Rock, Arkansas. 

‘We flew out and back together, we went to 
workshops together, we went to the wharf and ate 
seafood. We got to know each other on a personal 
basis.” 

Now, McKinney calls Quince both friend and 
mentor who helps her grow professionally, supported 
her during her term as president of FloridaAssociation 
for Women Lawyers, and teaches her daily by her 
example. 

“Peggy takes her work very seriously and 
considers each case anew, like she is starting over. 
She puts the same amount of time and dedication into 
the case to ensure that whatever justice needs to be 
done is handled from her perspective,” McKinney said. 

Through her community work, Quince inspires 
women, no matter what their chosen profession. 

Angela Hardiman-Cole, senior vice president 
of the Greater Tallahassee Chamber of Commerce, 
got to know Quince through Jack and Jill of America, 
described on its Web site as the oldest and largest 
African-American “family organization that provides 
cultural, social, civic, and recreational activities that 
stimulate and expand the mind to enhance life.” 

“The air of Chief Justice Quince calls forth 
your best and forces you to square your shoulders. 
Notwithstanding her professional stature, her aura 
embodies grace, principle, and fortitude. She’s 
emblazoned a golden path for me — to be all that 
| am — as a woman, a black woman, a mother, 
and a professional. | am a grateful and accountable 
benefactor,” Hardiman-Cole said. 
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‘Chief J ustice Quince’s Initiatives” 


Fostering Independence Project: 

“You bring to that center chair, not only wisdom 
and legal skill, but a big heart,” Bob Butterworth 
told Peggy Quince at her swearing-in ceremony. 
“Every day at the Department of Children 
and Families we struggle to make something of 
those children that we see who are in the face 
of adversity, with all the cards stacked against 
them. You are all beacons of hope and inspi- 
ration for all of them and us,” said the former 
attorney general, judge, and law school dean 
who resigned in August after fulfilling his prom- 
ise to the governor to lead DCF for 19 months. 
_ “Justice Quince, you devote your energy to 


children and teenagers face abusive or neglectful 

parents. . .a childhood among strangers.” 

_ Chief Justice Quince has always had a big heart 

r children. 

“If we can't help our children, the rest doesn't 

make any difference,” she said in 2000. 

A Jow, as leader of the judiciary, she wants to es- 

W pecially make a difference in helping teenag- 

ers “aging out” of the foster care system, by urging 
orida’s lawyers to volunteer as guardians ad litem 

the Fostering Independence Program. 

The goal is to recruit lawyers to step in as volun- 

teer guardians ad litem when the child is 16 and 

17— time enough to forge a relationship and craft 

workable plan before the child officially leaves 

foster care and dependency court jurisdiction at 

18 or 19. 

Too often when foster children age out, they are 

_ dumped into the world with no one. What can hap- 

pen when a child has no family, no plan, no one to 
call? Homelessness. Trouble with the law. No job. 
No hope. 

“At 18, you may be an adult according to the 
law, but you certainly still have some growing to 
do. Many of these children have no idea of how to 
even balance a checkbook, let alone go out and 
rent an apartment, sign a lease, turn on utilities, 
and do all of those things we expect them to do, 


the challenges of children in foster care. Those . 


when they have never actually been exposed to 
those kinds of issues,” Quince said. 
In Florida, of 6,500 volunteers in the Guardian 
ad Litem Program, Quince noted, only 700 are 
lawyers — yet lawyers possess the skills to bring © 
to the court's attention issues in the best interests ; 
of children. | 
“People need more than you giving money. And 
$350 is less than an hour's work for many lawyers,” : 
Quince said of lawyers who'd rather write a check — 
than give their time to pro bono service. 
“The money is helpful, because it certainly helps — 
the legal services people. But there are not enough — 
legal services lawyers to go around. So we really — 
need the warm bodies to help people.” = 
Currently, about 700 aging-out youth have GALs, 
according to the statewide office, but approxi 
mately another 2,000 need representation. js 
“This is something we need to really work on,” 
Quince said, “because we don't want these chil- 
dren to be lost along the wayside.” : 


Florida’s First Black Lawyers 
1869 - 1979 Project: : 

Quince believes that “bias and prejudice really 
stem from lack of knowledge and understanding © 
of other racial ethnic groups.” . 

When people really get to know each other, she 
said, “We don’t allow ourselves to succumb to the = 
stereotyping that we hear.” S 

Learning about where Florida’s black 
came from to help everyone get along better is 
the foundation of Quince’s brainchild to create a — 
book capturing the oral and written histories of — 
black lawyers of Florida from 1869-1979. The final 
product will be unveiled at The Florida Bar Annual 
Convention in Orlando in June 2009. 

Quince named Administrative Law Judge June 
McKinney and Rachelle Munson, president of the 
Virgil Hawkins Florida Chapter of the National Bar 
Association, to head the project. 

Quince personally conducted an interview of 94- 


“Since the courts carry out their functions entirely through the work of judges and their 
support staff, these reductions, in addition to those already sustained, will substantially 
impair the branch’s ability to perform its constitutional functions,” Quince wrote. 
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Fostering Independence Project: 

“You bring to that center chair, not only wisdom 
and legal skill, but a big heart,” Bob Butterworth 
told Peggy Quince at her swearing-in ceremony. 

“Every day at the Department of Children 
and Families we struggle to make something of 
those children that we see who are in the face 
of adversity, with all the cards stacked against 
them. You are all beacons of hope and inspi- 
ration for all of them and us,” said the former 
attorney general, judge, and law school dean 
who resigned in August after fulfilling his prom- 
ise to the governor to lead DCF for 19 months. 

“Justice Quince, you devote your energy to 


the challenges of children in foster care. Those . 


children and teenagers face abusive or neglectful 
parents. . .a childhood among strangers.” 

Chief Justice Quince has always had a big heart 
for children. 

“If we can’t help our children, the rest doesn’t 
make any difference,” she said in 2000. 

N ow, as leader of the judiciary, she wants to es- 

pecially make a difference in helping teenag- 
ers “aging out” of the foster care system, by urging 
Florida’s lawyers to volunteer as guardians ad litem 
in the Fostering Independence Program. 

The goal is to recruit lawyers to step in as volun- 
teer guardians ad litem when the child is 16 and 
17— time enough to forge a relationship and craft 
a workable plan before the child officially leaves 
foster care and dependency court jurisdiction at 
18 or 19. 

Too often when foster children age out, they are 
dumped into the world with no one. What can hap- 
pen when a child has no family, no plan, no one to 
call? Homelessness. Trouble with the law. No job. 
No hope. 

“At 18, you may be an adult according to the 
law, but you certainly still have some growing to 
do. Many of these children have no idea of how to 
even balance a checkbook, let alone go out and 
rent an apartment, sign a lease, turn on utilities, 
and do all of those things we expect them to do, 


Chief Justice Quince’s Initiatives 


when they have never actually been exposed to 
those kinds of issues,” Quince said. 

In Florida, of 6,500 volunteers in the Guardian 
ad Litem Program, Quince noted, only 700 are 
lawyers — yet lawyers possess the skills to bring 
to the court’s attention issues in the best interests 
of children. 

“People need more than you giving money. And 
$350 is less than an hour’s work for many lawyers,” 
Quince said of lawyers who'd rather write a check 
than give their time to pro bono service. 

“The money is helpful, because it certainly helps 
the legal services people. But there are not enough 
legal services lawyers to go around. So we really 
need the warm bodies to help people.” 

Currently, about 700 aging-out youth have GALs, 
according to the statewide office, but approxi- 
mately another 2,000 need representation. 

“This is something we need to really work on,” 
Quince said, “because we don’t want these chil- 
dren to be lost along the wayside.” 


Florida’s First Black Lawyers 
1869 - 1979 Project: 

Quince believes that “bias and prejudice really 
stem from lack of knowledge and understanding 
of other racial ethnic groups.” 

When people really get to know each other, she 
said, “We don’t allow ourselves to succumb to the 
stereotyping that we hear.” 

Learning about where Florida’s black lawyers 
came from to help everyone get along better is 
the foundation of Quince’s brainchild to create a 
book capturing the oral and written histories of 
black lawyers of Florida from 1869-1979. The final 
product will be unveiled at The Florida Bar Annual 
Convention in Orlando in June 2009. 

Quince named Administrative Law Judge June 
McKinney and Rachelle Munson, president of the 
Virgil Hawkins Florida Chapter of the National Bar 
Association, to head the project. 

Quince personally conducted an interview of 94- 


“Since the courts carry out their functions entirely through the work of judges and their 
support staff, these reductions, in addition to those already sustained, will substantially 
impair the branch’s ability to perform its constitutional functions,” Quince wrote. 
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year-old Judge John D. Johnson, who served on 
the “City of Miami Negro Municipal Court” in the 
1950s. 

When he took the bar exam, he told how they 
put rows of chairs as a separating barrier from the 
whites. 

“Believe me, he has some stories to tell — mov- 
ing and compelling and very sad,” Quince said. 

It is taking some sleuthing to find all of the black 
lawyers to chronicle, McKinney said, because race 
is not a piece of information collected in the Bar’s 
membership records. 

S; far, McKinney said they have found 234 
“Florida Firsts.” 

Because there is no court funding to spend on 
such a project, the Virgil Hawkins voluntary bar 
association stepped up to sponsor the endeavor. 

“When Justice Quince approached me with re- 
gard to her thoughts and desires with this project, | 
said, ‘Absolutely!’ This is a fascinating and amazing 
opportunity,” Munson said. 

“It sends a statement of legacy, progress, and 
pride,” Munson said. 

“It's an opportunity for individuals to have a bet- 
ter understanding of some of the experiences of 
the first African-American attorneys, the beginning 
points in their lives, and how they transcended that 
into greater opportunities that define the legacy 
and heritage we enjoy today.” 


Court Funding: 

Overshadowing all court initiatives is the most 
pressing issue of fighting for adequate funding, by 
persuading the legislature to treat the judiciary as 
a co-equal third branch of government, not another 
state agency. 

“We are increasingly concerned about our ability 
to carry out the mission of the third branch,” Quince 
wrote in a July 31 letter to legislative leaders. 

In 2007-08 and 2008-09, the legislature imposed 
10 percent budget cuts to the courts’ budget, even 
though it is only seven-tenths of one percent of the 
$66 billion state budget. 

Lawmakers slashed court spending $44 million 
in the last two years, which resulted in losing 280 
positions out of a 3,100-member workforce. 
No Quince is fighting a proposed $17 million 

— or 250 additional positions — in further cuts 
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to the state’s $438 million court budget. 

She is asking that the courts be excluded from a 
four percent holdback in spending that Gov. Charlie 
Crist has ordered for all state agencies. 

“Since the courts carry out their functions entirely 
through the work of judges and their support staff, 
these reductions, in addition to those already sus- 
tained, will substantially impair the branch’s ability 
to perform its constitutional functions, will result 
in significant delay in the processing of certain 
types of cases, and place at risk the constitutional 
guarantee that the courts will ‘be open to every 
person for redress of any injury, and justice shall 
be administered without sale, denial, or delay,” 
Quince wrote. | 

In an August 7 letter, Florida’s Chief Financial 
Officer Alex Sink responded: “I share your concern 
that the proposed budget reductions are of such 
magnitude that they will significantly undermine the 
ability of the judicial branch to carry out its duties.” 

Sink said she joined Quince in calling for the gov- 
ernor and legislature to approve the chief justice’s 
budget plan. 

he Florida Bar is committed to working with 
Quince, President Jay White said. 

“This is an important issue and it will and it must 
be solved. We must find a permanent solution and 
permanent funding source for our judiciary now, or 
the quality of our judiciary will decline,” White said. 

Despite the court budget crisis, Quince stressed 
that the Unified Family Court must continue, and 
she is determined to solve the crisis of the mentally 
ill locked in jails. 

“It is staggering to think there are half a mil- 
lion people with mental illnesses incarcer- 
ated in our jails and prisons across the United 
States. Another half million are on probation. 
Our jails and prisons should not continue to be 
our psychiatric hospitals that no longer exist, 
Quince said. 

“We cannot continue to spend the quarter of a 
billion dollars that we are spending annually on 
1,800 forensic beds. This issue has got to be ad- 
dressed and it has got to be addressed soon,” she 
said, adding the courts will collaborate with the 
Department of Children and Families to continue 
efforts Fred Lewis made during his term as chief 
justice. 
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What Every Attorney Needs 
Know About Electronic 


Technology 


by D. Patricia Wallace 


hese days an attorney can get away with not 
knowing what a bit, byte, or gig is, but no longer 
can a Florida lawyer meet his or her professional 
obligation of competent representation without 
knowing the basic characteristics of electronic data. This 
article provides an introduction to the technology of elec- 
tronic data in the context of recent court decisions and 
suggests some easy methods for avoiding common and 
often costly pitfalls related to electronic technology. 

1. All data that passes across an electronic medium is 
stored there, if only for a short period of time. 

Every time we open an electronic file, from whatever 
source, including the Internet, we save data to our com- 
puter. This characteristic of electronic data is one of the 
most profound for the nonexpert. In layman’s terms, open- 
ing an electronic file such as an e-mail or a document is 
tantamount to opening a book. Just like we cannot see 
the contents of the book without having it in our hands, 
we cannot read the contents of an electronic document 
without having the data comprising the document resid- 
ing in our computer’s memory, specifically, our computer’s 
Random Access Memory (RAM). The electronic data differs 
from the book, however, because, unlike a book that can be 
reshelved, electronic data stays in our computer’s memory 
even after we have closed the document. Electronic data 
also differs from the book in that we cannot readily de- 
tect most of the electronic data entering our computer’s 
memory; we cannot see that data stays in our computer’s 
memory; and we often cannot or do not control the flow of 
electronic data into our computer. For example, in order 
for us to see a Web page, numerous files comprising that 
Web page must be downloaded to our computer, includ- 


ing those that may be unwanted. These files or parts of 
them will remain on the computer in some form, likely 
inaccessible by the regular user. 

Litigators must understand this characteristic of elec- 
tronic data so that they can find information to support 
their client’s claims or defenses. A recent decision from 
the Central District of California shows the value of being 
familiar with the staying power or stickiness of electronic 
data. In Columbia Pictures Indus. v. Bunnell, No. CV 06- 
1093FMCJCX, 2007 WL 2080419 (S.D. Cal. May 29, 2007), 
the plaintiff, Columbia Pictures, alleged that the defendant 
had pirated its copyrighted works.' The defendant allegedly 
sold copies of copyrighted works over the Internet, using 
a vendor’s server located in the Netherlands to process 
orders.” To prosecute its case, Columbia Pictures wanted 
to find out how many copyrighted works were sold illegally 
and who made the illegal purchases. During discovery, 
its attorneys requested the IP addresses of users of the 
defendants’ Web site, the users’ requests for files (that 
is, the films purchased), and the dates and times of such 
requests.’ The defendants contended that this information 
was not within their possession because it was routed to the 
RAM of their Dutch vendor.‘ According to the defendants, 
the information routed to their vendor’s RAM was not “in 
any medium from which the data [could] be retrieved or 
examined, or fixed in any tangible form such as a hard 
drive.” This response may have been acceptable in the 
world of paper discovery, but Columbia Pictures’ attorneys 
knew that any information that went across a server had 
to stay there if only for a short period of time. The attor- 
neys confirmed through discovery that a customer’s order 


- remained in RAM for about six hours on the server in the 
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Netherlands.* Columbia Pictures con- 
vinced the court that such information 
was in the custody and control of the 
defendants.’ The court ordered the 
defendants to cause their vendors’ au- 
tomatic overwriting process to cease 
so that the requested information 
would be preserved during the course 
of litigation.* 

It cannot be emphasized enough: 
All data that crosses over an elec- 
tronic medium is stored there. The 
attorneys for Columbia Pictures used 
this knowledge as part of their litiga- 
tion strategy. Conversely, defending 
attorneys need to anticipate requests 
such as those made by Columbia 
Pictures, work with their clients to 
develop a strategy before receiving 
such requests, and lay the ground- 
work for convincing the court of the 
appropriateness of their client’s posi- 
tion and actions. 

2. Deletion does not mean destruction. 

By now, most attorneys know the 
basic rule that deletion of an elec- 
tronic document does not eradicate 
it, but few contemplate all the dan- 
gers and opportunities arising from 
this characteristic of electronic data. 
“Deletion” of electronic files simply 
means that the space occupied by 
those files is now available to store 
other files. Techies commonly use the 
analogy that deletion of files is like 
removing a library’s card catalog: 
The books are still in the library, but 
without another card catalog, the li- 
brary patron cannot find them. In the 
electronic storage system, until new 
files occupy the old spaces, that data 
survives even if it is locatable only 
through the application of forensic 
software. 

Attorneys must incorporate an 
understanding of this technology into 
every aspect of handling their clients’ 
and their own electronic media. It is 
not enough just to be cautious about 
the fates of files, electronic media, 
and discarded computers. Attorneys 
must think how they can use this 
sticky property of electronic data to 
their client’s advantage. For example, 
attorneys may want to consider 
whether to retain a computer foren- 
sics expert to recover “deleted” files. A 
fictional adaptation of circumstances 
in recent Florida litigation illustrates 


this point: An attorney representing 
a husband in divorce was surprised 
to learn after months of talking with 


his client that the wife had used the - 


computer that now belonged to the 
husband. The husband assumed the 
wife’s use was not important because 
she had copied all her files to CDs 
and then deleted the files from the 
husband’s hard drive. The attorney 
knew better and engaged the services 
of a certified computer examiner. The 
husband was astonished by what 
the computer examiner was able to 
restore. So was the wife. 
Understanding this basic char- 
acteristic of electronic data also 
applies defensively by helping attor- 
neys avoid disclosure of confidential 
information. Without application 
of this knowledge, attorneys risk 
inadvertently producing materials 
and destroying the protection of at- 
torney-client privilege not only with 
respect to the produced documents 
but also with respect to the entire 
subject matter of the documents 
inadvertently produced.’ Courts 
are not always sympathetic to the 
plight of the lawyer who accidently 
turns over confidential documents 
to opposing counsel. In Amersham 
Biosciences Corp. v. Perkinelmer, Inc., 
No. 03-4901(JLL), 2007 WL 329290 
(D.N.J. Jan. 31, 2007), for example, 
the plaintiff's counsel carefully re- 
viewed Lotus Notes e-mails saved on 
a DVD, segregated into a separate file 
those e-mails deemed “privileged,” 
and deleted the file of privileged 
documents before submitting the 
DVD to the firm’s vendor with in- 
structions to prepare the documents 
in a readable format for production 
to opposing counsel. The vendor con- 
verted the files from Lotus Notes to 
single page image files.’ Unknown 
to counsel, however, his vendor’s soft- 
ware captured the “deleted” files and 
also converted them into single page 
images.'! Without examining the pro- 
cessed DVD copy, counsel produced 
it to the opposing party.'? Months 
later, producing counsel saw his error 
and asked for the return of the inad- 
vertently produced privileged docu- 
ments.’* The parties took the issue 
to the magistrate judge who found 
the inadvertently produced Lotus 
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Notes documents were privileged and 
ordered their return on the ground 
that plaintiffs knew or should have 
known that the information retrieved 
from this metadata was privileged 
and had not been intended to be dis- 
closed.'* The district court, however, 
disagreed. The court concluded that 
the producing party’s counsel should 
have detected his error, and, there- 
fore, the production of the documents 
waived the privilege.” 

3. The typical hard drive of a com- 
puter is comprised of several disks, 
each of which contains fixed-size 
spaces for storing electronic data. 

At first blush, this fact may strike 
the attorney as overly techie, but it is 


_a simple concept that, if understood, 


can save much heartache. In simple 
terms, electronic file structure is like 
that of a metal file drawer where each 
file folder and each file drawer are of 
fixed sizes that do not expand or con- 
tract with the addition or deletion of 
material.'* To apply the comparison 
to electronic data, two further condi- 
tions must be imposed: All of the fold- 
ers and drawers are always full, and 
nothing can be removed from the file 
folders or drawers unless something 
else is stuck in its place. Electronic 
data storage media are comprised of 
clusters (the file drawers), which are, 
in turn, comprised of sectors (the file 
folders). Diagram A illustrates the 
basic storage structure of one side of 
a single disk of a hard drive.'’ When 
we save a file (for example, a Micro- 
soft Word document) to a hard drive, 
the data of that file fills in cluster 
after cluster, writing over data that 
had been “deleted,” until all the data 
of the file is stored. Any space left 
over in the last sector remains as 
“file slack.” File slack remains filled 
with the “deleted” data.'* Diagram B 
illustrates this storage structure and 
file slack. 

The FBI and other law enforcement 
agencies here and abroad have exam- 
ined electronic media’s file slack and 
located incriminating evidence such 
as downloads from the Internet or 
e-mails.'* Examination of file slack 
will play an increasingly important 
role in civil litigation as attorneys 
become more aware of the possible 
uses of computer forensics as a dis- 


- 
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covery tool. Although the process of 
recovering data from slack and unal- 
located space (the space on a hard 
drive not occupied by a partition; it is 
not formatted) is labor intensive and 
expensive, recovering this data may 
be essential to prosecuting certain 
kinds of cases, and attorneys must 
understand the basics of this technol- 
ogy or associate with someone who 
does in order to provide competent 
representation.”° No longer should a 
sentence such as “A bit-stream mir- 
ror image copy of the media item(s) 
will be captured and will include 
all file slack and unallocated space” 
sound foreign to attorneys. That is 
not techno-language; it is part of a 
magistrate judge’s discovery order.”! 
In some instances, companies are 
conducting their own internal com- 
puter forensics examinations when 
theft of proprietary information is 
a concern.”” Attorneys need to know 
when this type of investigation is 
appropriate, and they need to be 
able to advise their clients of possible 
repercussions of such investigations. 
Such investigations may be discover- 
able. In Lockheed Martin Corp. v. L-3 
Communications Corp., No. 6:05-cv- 
1580-Orl-31KRS, 2007 WL 2209250 
(M.D. Fla. July 29, 2007), the mag- 
istrate judge concluded that docu- 
ments recovered through computer 
forensics examination are “facts” and 
are, therefore, “not protected by the 
attorney-client privilege.””’ 

Understanding the structure of 
clusters and slack, attorneys can 
better protect themselves and their 
clients from inadvertent disclosure 
of confidential information. From a 
strategic perspective, a rudimentary 
understanding of electronic file struc- 
ture may help attorneys discover op- 
portunities to obtain relevant evidence 
they otherwise would have missed. 

4. Information on work stations 
is not necessarily stored on network 
servers. 


Ignoring this fact may result in 


sanctions for not adequately search- 
ing for responsive documents, espe- 
cially where a request for production 
asks for all versions and variations 
of a single document. It is not uncom- 
mon, for example, for an employee 
to prepare a memorandum on his or 


her work station, save it to the server, 
revise the document, and save the 
revised version over the original ver- 
sion on the server. Depending on the 
network set-up, the original document 
may be inaccessible from the server, 
but it may remain on the employee’s 
work station, thus, leading to a client’s 
having two or more versions of the 
same responsive document. This 
problem is exacerbated as versions of 
documents are e-mailed and opened 
on different work stations. 

Failure to understand or to heéd 
this network basic can lead to sanc- 


tions, as it did in the trademark 
infringement case, Cache la Poudre 


Feeds, LLC v. Land O’Lakes, Inc. , 244 ° 


F.R.D. 614 (D. Colo. 2007). In what 
appeared to be honorable efforts to 
preserve relevant material, Land 
O’Lakes’ counsel, within days of filing 
of the suit, imposed a litigation hold 
and instructed employees to search 
for responsive materials, including 
paper documents, e-mails, and com- 
pact disks.** Counsel expanded its 
inquiry as discovery proceeded and 
included additional employees in the 
discovery process.” Despite these 
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good faith efforts, counsel made a 
costly mistake in assuming that data 
stored on employees’ hard drives was 
saved on Land O’Lakes’ numerous 
servers. Because of this mistaken as- 
sumption, both in-house and outside 
counsel allowed Land O’Lakes to 
continue with its standard operating 
procedure of wiping clean the hard 
drives of the work stations of depart- 
ed employees.” The magistrate judge, 
finding that Land O’Lakes’ counsel 
had failed to monitor adequately the 
discovery process by not stopping 
Land O’Lakes’ standard procedures 
for dealing with the computers of 
departing employees, held that coun- 
sel had “interfered with the judicial 
process.” The judge imposed a $5,000 
fine and ordered Land O’Lakes to pay 
the court reporter fees and transcript 
costs of the plaintiff's deposition of 
Land O’Lakes’ in-house counsel.”’ 

The Cache la Poudre order does not 
mean that clients must shut down all 
standard operating procedures when 
litigation appears imminent. Consis- 
tent with the holding in Zubulake v. 
UBS Warburg LLC, 229 F.R.D. 422 
(S.D.N.Y. 2004), the order emphasizes 
that clients and counsel must take 
reasonable steps to preserve data and 
monitor compliance with a litigation 
hold. Sometimes a lockdown on hard 
drives may be expensive and disrup- 
tive. A good alternative is to hire a 
certified computer examiner to make 
mirror copies of all hard drives that 
may contain relevant information 
and to maintain a chain of custody 
record. This procedure provides a fo- 
rensically sound copy of the relevant 
electronic media, which the computer 
examiner should keep in a safe, and 
the clients may continue to use their 
computers without fear of deleting 
or changing relevant information. If 
the client chooses this option, it must 
use a computer examiner working 
with appropriate software: Having 
employees or worse, attorneys, dupli- 
cate the files without the appropriate 
software actually changes the data 
on the hard drive, risks spoliation 
of evidence and consequential sanc- 
tions, and often requires the person 
who made the copies to serve as a 
witness. 

5. Clients’ information may be 


stored on the servers of third parties. 

This basic is not so much techno- 
logical as it is common sense, but 
as we have seen with the Columbia 
Pictures case, the nature of electronic 
data requires attorneys to cast a 
wider net to identify possible sources 
of relevant materials and to do so as 
soon as it appears that litigation is 
imminent. The first step for quickly 
identifying sources of relevant mate- 
rial, as almost every electronic dis- 
covery how-to pamphlet or book will 
advise, is to examine a data map of 
the client’s information systems. An 
accurate and complete data map and 
inventory shows where information 
comes into the client’s systems, where 
it is processed, where it leaves the 
client, where information is stored, 
where it is backed up, how client 
employees communicate within the 
organization, and how all the client’s 
systems interact. A good inventory 
should show all laptops, home com- 
puters, and other devices for storing 
electronic data that are used for any 
company purpose, whether within 
the bricks and mortar of the client’s 
operations, on the road, or in employ- 
ees’ homes. Often omitted from either 
the data map or the inventory, how- 
ever, are identifications of vendors, 
attorneys, or other service providers 
who may have relevant data — per- 
haps the only remnants of that data. 
As happened in Columbia Pictures, a 
court may order a party to see that 
its vendor retains electronic informa- 
tion, even information as transient 
as that downloaded to RAM for the 
sole purpose of fulfilling purchase 
orders. 

Attorneys who have continuing 
relationships with corporate clients 
should discuss data maps with them 
before litigation appears evident. 
Attorneys, however, should be aware 
that this is an extremely sensitive 
topic. The many companies that 
find themselves without a day’s rest 
from litigation should be careful not 
to expose themselves in continuing 
litigation by admitting that their 
current procedures for handling 
electronic data are not sufficient. To 
avoid or mitigate this problem, com- 
panies may be able to show that their 
current procedures were reasonable 
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given the circumstances at the time 
they were developed and that they 
proceeded with the improvements 
because of better technology and 
development of case law that clari- 
fied their responsibilities. Attorneys 
with continuing relationships with 
corporate clients need to work with 
them to ensure that the data maps 
and inventories are constantly up- 
dated and that the procedures for 
storing and deleting data comports 
with the changing law surrounding 
e-discovery. 

Electronic discovery is a (if not 
THE) major litigation problem for 
most companies.”* Of all the reasons 
to learn something of electronic 
technology, this may be the most 


important. Electronic discovery is 


posing a huge and expensive problem 
to corporations.”® Granted, most large 
enterprises have sophisticated IT 
departments and deep legal depart- 
ments, but often there is a vast gap 
between the “geeks” and in-house 
counsel. A good outside attorney will 
serve as a translator between these 
two departments; the client and the 
court; and the client and its opponent. 
To be an effective translator, the 
outside attorney needs to understand 
the rudiments of electronic data cre- 
ation, transmission, and storage, and 
he or she needs to be able to examine 
a client’s data map and computer 
system inventory and understand it 
quickly. Litigators’ intelligence when 
it comes to systems and electronic 
data is absolutely crucial in the con- 
text of federal litigation, where one 
must serve initial disclosures within 
at most three months of service and 
be prepared to tell opposing counsel 
within that time period what his or 
her client is willing and able to pro- 
duce and in what format. 

6. The history of clients’ hardware, 
including hard drives may be critical. 

Often we assume that clients’ hard- 
ware was never used before the client 
obtained it, but that is not always 
the case, especially in our current 
world of numerous small start-ups 
where equipment changes hands 
in a relatively short period of time. 
An attorney who does not know the 
history of his or her client’s work sta- 
tions and servers may risk missing 
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out on identifying relevant evidence. 
For example, in Phoenix Four, Inc. v. 
Strategic Resources Corp., No. 05 Civ. 
4837(HB) 2006 WL 1409413 (S.D.NLY. 
May 23, 2006), the court held that 
outside counsel had failed to meet 
its discovery obligations because they 
did not identify and produce respon- 
sive information that was stored on 
a portion of their clients’ server that 
had been partitioned from what em- 
ployees could access from their work 
stations. The defendant, Strategic 
Resources Corp. (SRC), had provided 
various services for the plaintiff, 
Phoenix Four.* After the business re- 
lationship between the parties ended, 
SRC wound down, but its principle, 
Paul Schack, opened a new company, 
and there he installed a server and 
several work stations from SRC.*! 
Once litigation started, Schack told 
outside counsel the new company did 
not have any responsive documents 
other than what it had already pro- 
vided Phoenix Four during the course 
of their relationship.* Counsel relied 
on this representation and did not 
investigate what happened to the 
SRC computers once that business 
wound down.** The court did not 
view this omission as an innocent 
oversight and found that counsel 
“failed in its obligation to locate and 
timely produce the evidence stored in 
the server that the SRC defendants 
took with them from [their previous 
office].”** The court held that it was 
not enough that counsel asked its 
client for “all electronic and hard 
copy documents.”* The court advised 
that counsel was obliged “to search 
for sources of information,” and, in 
this instance, because counsel did 
not investigate the server of Schack’s 
new company, counsel failed to meet 
their obligations.” 

Between the data map and a short 
history of hardware (and in some 
cases whole systems), the attorney 
has, in fairly short order, an enor- 
mous head start in preparing a list of 
all places where relevant information 
may be found. Examining and under- 
standing the data map and history 
also gives the attorney the enormous 
advantage of understanding better 
what the client does, how the client 
does it, where the client started, and 


where the client is going. Armed with 
this information, the attorney can 
more effectively and efficiently help 
his or her client through discovery in 
case after case. 

7. Client assurances will not insu- 
late attorneys from sanctions. 

As discussed in connection with the 
Land O'Lakes and Phoenix Four deci- 
sions, courts are not allowing attor- 
neys to rely on the assurances of their 
clients to excuse passive approaches 
to discovery. In an unsettling deci- 
sion from the Southern District of 
California, one judge contemplated 
reporting to the state bar attorneys 
who purported to rely on client assur- 
ances. In a patent enforcement action, 
Qualcomm Inc. v. Broadcom Corp., 
No. 3:05cv1958-B (BLM) (S.D. Cal. 
Aug. 6, 2007), Doc. No. 593 at 32, the 
district court concluded the patents 
were unenforceable in part because 
it found that “by clear and convincing 
evidence . . . Qualcomm|’s] counsel 
participated in an organized program 
of litigation misconduct and conceal- 
ment throughout discovery, trial, and 
post-trial before new counsel took 
over lead role in the case on April 
27, 2007.” After the district court 
ruled on the unenforceability of the 
patents, Magistrate Judge Barbara L. 
Major considered Broadcom’s motion 
for sanctions for discovery violations. 
Judge Major ordered to appear before 
her “all attorneys who signed discov- 
ery responses, signed pleadings and 
pre-trial motions, and/or appeared 
on behalf of Qualcomm,” to show 
cause why sanctions should not be 
imposed against them.*’ Among the 
sanctions the magistrate judge stated 
she would consider imposing on the 
attorneys were “monetary sanctions, 
continuing legal education, refer- 
ral to the California State Bar for 
appropriate investigation and pos- 
sible sanctions, and counsel’s formal 
disclosure of this court’s findings to 
all current clients and any courts 
in which counsel is admitted or has 
litigation currently pending.”** 

How had Qualcomm’s attorneys 
violated the discovery orders? For 
one, they claimed they had not been 
able to find over 200,000 pages of 
relevant e-mails and other docu- 
ments even though they were able 
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to identify other company records. 
They also claimed that Qualcomm 
had “kept [them] in the dark” about 
these and other documents. Neither 
the district court nor the magistrate 
judge accepted these assertions. 
On October 29, 2007, Magistrate 
Judge Major recommended sanc- 
tions against Qualcomm and its at- 
torneys.*® On December 11, 2007, the 
district court adopted Judge Major’s 
recommendation that Broadcom be 
awarded $8,568,633.24 in attorneys’ 
fees, additional litigation costs, 
and expert fees as well as pre- and 
post-judgment interest.“° On March 
5, 2008, however, the district court 
vacated the sanctions order as to the 
attorneys, but not as to Qualcomm.*! 


- Qualcomm’s appeal is pending before 


the U.S. Court of Appeals for the fed- 
eral circuit. 

8. Rule 26(f) may set a trap for the 
unwary. 

As discussed in Amersham and 
Qualcomm, attorneys’ ignorance 
of electronic discovery has led to 
inadvertent disclosure of client con- 
fidential information and inadvertent 
(or perhaps purposeful) failure to 
disclose responsive documents. Even 
with an understanding of electronic 
technology, however, attorneys risk 
disclosing confidential information 
because of the sheer volume of data 
to be reviewed and the fact electronic 
data is often hidden. 

The Federal Civil Rules Committee 
recognized this problem, and the 2006 
amendments to the Federal Rules of 
Civil Procedure tried to provide two 
mechanisms to help attorneys and 
clients avoid being penalized for in- 
advertent disclosure of confidential 
information: the so-called “clawback” 
and “sneak peek” agreements. These 
mechanisms, however, do not provide 
a panacea, and a brief analysis of the 
clawback provision shows attorneys 
cannot rely on them to solve problems 
stemming from attorneys’ ignorance 
of technology. 

Rule 26(b)(5) allows a party who 
has produced material it believes 
is subject to privilege to “notify any 
party that received the information of 
the claim [of privilege] and the basis 
for it.” Once so notified, the receiv- 
ing party “must promptly return, 
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sequester, or destroy the specified 
information and any copies it has and 
may not use or disclose the informa- 
tion until the claim is resolved.” The 
comments to this 2006 amendment 
state: “Rule 26(b)(5)(B) does not ad- 
dress whether the privilege or protec- 
tion that is asserted after production 
was waived by the production.” Rule 
26(f)(4) requires parties to consider 
these issues during the initial confer- 
ence, and the notes recognize that a 
number of parties enter the now fa- 
miliar “clawback agreements,” which 
provide “that production without 
intent to waive privilege or protection 
should not be a waiver so long as the 
responding party identifies the docu- 
ments mistakenly produced, and that 
the documents should be returned 
under those circumstances.” 
Clawback agreements sound like 
a good idea, but like so many good 
ideas, such agreements pose prob- 
lems. First, the parties in litigation 
must keep in mind that clawback 
agreements are procedural arrange- 
ments, a child of the federal rules. 
Privilege issues are evidentiary and 
are governed by rules promulgated 
by Congress. A clawback arrange- 
ment alone does not protect privilege. 
Second, clawback arrangements are 
limited to the parties who entered 
them, and it is questionable whether 
they can be enforced against third 
parties.*’ Third, as with any waiver 
of privilege situation, once a docu- 
ment is produced, the privilege may 
be waived not only as to that docu- 
ment, but also as to all documents or 
communications of the same subject 
matter, even where privilege had 
been asserted.** Proposed Federal 
Rule of Evidence 502“ attempts to 
resolve these problems by providing 
that inadvertent disclosure where 
the holder of the privilege took rea- 
sonable steps to prevent disclosure 
and where the holder of the privilege 
took reasonable steps to rectify the 
error will, as a matter of law, not act 
as a waiver. Unless and until this 
legislation is enacted, production 
of privileged documents is risky. 
Neither attorneys nor clients should 
enter clawback agreements (or sneak 
peek agreements) lightly, and how 


clients approach privilege issues in- . 


cluding such arrangements should be 
carefully considered and ultimately 
incorporated into company-wide liti- 
gation preparedness plans. 


Conclusion 

Electronic discovery is slowly 
catching on in Florida, and savvy 
attorneys are learning to use it to 
their clients’ advantage. Within a 
few years, there will be no escaping 
electronic discovery as litigators, 
rulemakers, and courts address the 
hard fact that the vast majority of 
contemporary information is created, 
manipulated, transmitted, or stored 
as electronic data. Attorneys do not 
need to be able to convert decimals 
into hexadecimals or understand 
hash values (yet), but we must have 
a basic knowledge of how data is 
stored on electronic media so that we 
can ask questions that will identify 
all sources of relevant information, 
develop viable discovery plans, and 
protect our clients.O 


' For the most part, this article discusses 
unpublished decisions of U.S. district 
courts in a number of jurisdictions. Few 
appellate courts have had an opportunity 
to review electronic technology decisions 
because these decisions are largely con- 
fined to discovery issues, which seldom 
reach appeal. The paucity of appellate 
opinions and even published trial court 
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Stanley in Coleman Holdings, Inc. v. Mor- 
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serve e-mails after it knew that litigation 
was imminent. The Fourth District Court 
of Appeal reversed the award on grounds 
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See Morgan Stanley & Co. v. Coleman 
(Parent) Holdings Inc., 955 So. 2d 1124 
(Fla. 4th D.C.A. 2007). 
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etadata is “data about data.”* Although it 

sounds quite modern, one form of metadata 

is no doubt familiar to every lawyer: The “fax 

band” on a document received by facsimile 
that shows the time and date the fax was received, the 
number from which it came, and the number of pages sent. 
A fax band is metadata since it is data about data. And 
even this simple form of metadata may be important. It 
could show that a party’s claim that she did not receive a 
document on a certain date is incorrect. 

Metadata is not new, but it has become pervasive in 
the digital world in which lawyers (and their clients) live. 
Many programs commonly used in the office create data 
about data and then save that unseen information along 
with the visible text of the document in a single file. Put 
simply, “invisible fax bands” commonly accompany many 
of the electronic documents we create on a daily basis. This 
unseen information is typically transferred along with the 
document in which it is embedded unless removed prior 


to transmission. Generally, each time a file is transmitted, 


the invisible fax bands are also sent. 

But rather than simply revealing seemingly innocuous 
information, such as the time and date the file had been 
prepared, metadata often reveals much, much more. For 
example, many software programs permit an author to 
track changes to the text, to save multiple undoes in case 
the author later decides to undo revisions made long ago, 
or even to insert invisible comments into the file. Such data 
could reveal a wealth of information to recipients of the 
electronic file, potentially affecting significant negotiation 
positions, litigation strategies, and numerous other sensi- 
tive scenarios. 

Recently, a lawyer relayed a story to one of the co-authors 
that demonstrates the risks of exchanging files with embed- 
ded data in negotiating a contract against a well-known 
software maker who, for purposes of this article, will be 
called “Mercer.” During negotiations, the lawyers for each 
side used a common word processing program, Microsoft 
Word, to edit and propose revisions to the contract, and 
they utilized the program’s track changes feature to allow 
the lawyers to see the specific changes proposed. They e- 
mailed the electronic draft, complete with embedded data, 
back and forth to each other between rounds of revisions. 
After receiving one such draft from Mercer’s counsel, the 
lawyer made a few easy mouse clicks to reveal, without 
using anything but Microsoft Word’s inherent functions, 
hidden internal comments from Mercer’s business person- 
nel concerning terms of the contract, negotiating positions, 
and bottom-lines. Had Mercer subsequently insisted that a 
noncompete clause would be needed to close the deal, the 
opposing lawyer would have been able to tell if the demand 
was simply a negotiating ruse. Clearly, metadata is an 
important consideration in today’s legal environment. 

This article explains how metadata is created and 
embedded in some popular programs and analyzes the 
ethical obligations to remove this embedded material 
from documents lawyers create on their clients’ behalf. 


Did Mercer’s lawyers, for example, violate duties to their — 


client by sending embedded data along with the text of the 


contract to opposing counsel? This article also provides a 
number of useful tips on how lawyers can remove metadata 
from documents created in some of the more popular office | 
programs and avoid situations similar to those suffered by 
Mercer in their own practice. 

The final portion of this article analyzes the duties of a 
lawyer who receives a file containing embedded data that 
reveals confidential or privileged information of an oppos- 
ing party. Is that lawyer bound by the same obligations 
that apply when documents in a misaddressed envelope 
are received or, conversely, is the lawyer free to use and 
review the embedded information? 


The Purpose of Metadata 

Software does not embed data into documents to cause 
disclosure of confidential information. While thé type and 
amount of embedded data will vary based upon the par- 
ticular program used, the primary function of metadata 
is utilitarian: It is designed to help users revise, organize, 
and access electronically-created files. Typical metadata 
includes, for example, information about the person who 
authored the document and the location (drive, folder) 
where the file was saved. In addition, a file can include 
metadata records of past revisions. As a result, one can 
examine changes that have been made to a file and compare 
them visually to any hand-written revisions to ensure that 
they have, in fact, been made. Thus, embedded data may 
serve useful and legitimate purposes. 


Metadata in Microsoft Word 

Microsoft Word is a “ubiquitous” software program.* Law- 
yers everywhere commonly use it to create documents, and 
these files are regularly e-mailed in electronic form to clients, 
third parties, and opposing counsel. Unfortunately in some 
respects, embedded data is prevalent in Word, and the risk 
in electronically transferring sensitive metadata through 
Word files is substantial. The following illustrates embedded 
information typically found in Word documents: 

e File Properties Information — Basic metadata in a 
pre-2007 version of Word can be seen by reviewing the 
different menus available.‘ A key location is in the “Proper- 


> Can Tell When Youre telling lies 081905 Proper... 
located within the 


“File” menu. The Summary | Statistics | Contents | Custom 


“Properties” for a 
e Modified: Saturday, October 22, 2005 2:39:39 PM 
particular docu- Accessed: Saturday, October 22, 2005 2:39:39 PM 


ment may reveal | Prnted 
the author, cre- 
ation dates, and 


Created: Friday, August 19, 2005 1:38:00 PM 


Last saved by: Mercer Law School 
| Revision number: 44 
| Total editing time: 205 Minutes 


other information. | 
For example, this statistics: 
particular article | 
(as of about half- |. | Uines: 406 
Words: 3417 
way through the | Characters: 18294 


Par | Characters (with spaces): 21626 
writing process) 


contained the fol- 
lowing informa- 
tion under File/ 
Properties: 


Ce 
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The metadata on that single screen 
alone reveals that the file was created 
in August and was still being worked 
on in October 2005. It also reveals that 
the document was in its 44th revision 
(meaning it had been opened and 
closed 44 times) and had been edited 
for a total of 205 minutes.’ Had this 
document been work product for a 
client and had the author transmit- 
ted the file to the client in electronic 
form, the client would have been able 
to access this metadata to tell whether 
the lawyer had worked on the docu- 
ment for as long as indicated in the 
lawyer's fee statement. Ifit had been a 
report prepared by an expert witness 
sent to opposing counsel, the attorney 
could have discerned how long the 
expert had spent drafting the report. 
If it had been a brief prepared by an 
undisclosed attorney and forwarded to 
opposing counsel, the author’s identity 


that they have made each handwrit- 
ten edit desired by a lawyer; and the 
list goes 

Complications may occur, how- 
ever, when the author or editor of 
the document is unaware that the 
“track changes” feature is on. Such 
unawareness may be commonplace 
because, depending on the settings of 
the program, Word may not actually 
display the tracked changes on screen. 
In such a case, the user must enable a 
specific option to view those changes. 
For example, this paragraph was writ- 
ten with the track changes feature 
enabled.’ What you are reading now 
is the way the paragraph looked when 
we were finished editing it (7.e., even 
though “track changes” was turned 
on, Word did not reveal those tracked 
revisions on-screen.) Here, though, is 
what this paragraph looked like when 
the option to view tracked changes 


ox Compan Mode! 


can review and ensure that they have made each handwritten edit desired by a lawyer; 
| and the list goes on," 

Complications jay occur, however, when the author or editor of the document js 
uneware that the “track changes” feature js pn. Such jnawurencss may be commonplace 
because, depending on the settings of the program, Word may not actually display the 
| tracked changes on screen. In such a case, the user jnusi enable a specific option to view 
« those changes. For example, this paragraph was written with the track changes feature 
enabled.'' What you are reading now is the way the paragraph looked when we, was 
finished editing it (i.c., even though “track changes” was turned on, Word did not reveal 
* | those tracked revisions on-screen.) Here, though, is what this, paragraph looked like 


during iat ; peocensing porsennc! may enable “wack chengcs” 20 tet they 


when the option to view tracked changes was enabled: 


could have been revealed.® Metadata 
matters.’ 

© Track Changes Feature — More 
troubling than the basic metadata 
found in the File/Properties screen 
is the other unseen data that can 
accompany a Word file. Foremost, 
“track changes” is a feature within 
Word that creates a record of every 
change made to a document. It has 
many uses: Lawyers who exchange 
drafts of contracts, as mentioned in 
the introduction, can turn on this 
feature to allow prior revisions of 
a proposed contract to be reviewed 
during negotiations; word processing 
personnel may enable “track changes” 
so that they can review and ensure 


was enabled: 

Someone who received the file by 
e-mail could easily reveal the changes 
and see the revisions shown above. If 
this document had been a contract 
instead of the present article, the 
metadata could have revealed to 
an opposing party the negotiator’s 
mental process in working through 
revisions previously made to key pro- 
posed terms." Such information could 
be valuable to the opposing party in 
formulating its strategy. 

¢ Fast Saves Feature — Another 
form of embedded Word data is cre- 
ated by the use of “Fast Saves.” This 
feature enables the user to quickly 

-save the decument without having to 


34 THE FLORIDA BAR JOURNAL/OCTOBER 2008 


take the time to perform a full save. 
However, fast saves only append the 
changes to the end of the document 
file rather than replacing the actual 
edited material. In other words, fast 
saved documents may retain infor- 
mation that the author believes was 
deleted. When fast saves are enabled, 
“deleted information remains hidden 
within the document.”'! Opposing 
counsel who receives a file that has 
been created with fast saves enabled 
can easily open the document and 
recover the previous revisions.” 

© Comments Feature — Embed- 
ded data can also be found in Word 
documents in the form of “Comments.” 
The comments feature is incredibly 


’ useful for collaboration. Comments 


are embedded within the file and ac- 
company it when it is e-mailed. Like 
track changes, the “comments” feature 
of Word can leave hidden data within 
an electronic document that may be 
valuable to opposing counsel. 

e Versions Feature — A final ex- 
ample of a type of hidden metadata 
in Word is created by the software’s 
“Versions” feature. If versions is 
enabled, each time the file is saved, 
a new version is created and stored, 
leaving prior versions of the docu- 
ment intact.'* Once again, if the file is 
transmitted to an opposing party, he 
or she could review every prior version 
of the document to see what changes 
had been made." 


The Duty to Avoid Disclosing 
Embedded Confidential 
Information 

All of the listed features from 
Word are useful to lawyers or their 
word processing personnel. All need 
to be aware, however, that these 
tools embed hidden data within the 
file. Further, they need to recognize 
that their word processing staff may 
enable certain features without the 
lawyer's knowledge." For example, if a 
lawyer is unaware that her secretary 
had enabled “Track Changes,” and if 
the secretary failed to appreciate the 
problems created by transmitting the 
file with track changes still embedded, 
then it could cause a problem. 

Risk of unintended disclosure has, 
of course, always existed, just in a dif- 
ferent form. Not too long ago, the pri- 


| 
Dave) 61508 6.59 PM eo} 
‘Oa 
| 


mary risk was that a letter intended 
for a client would instead be mailed to 
opposing counsel.'® Similarly, a lawyer 
might have made handwritten com- 
ments on a contract proposal drafted 
by the other side, and, though intend- 
ing to forward the document to the 
client for review, inadvertently mailed 
or faxed it to opposing counsel. 

In the digital age, however, new 
methods for creating, editing, and 
transmitting documents have in- 
creased the risk of unintended dis- 
closures. As discussed above, 
electronic files may now 
reveal more information 
than drafts from the past 
— they “can reveal a cache 
of information, including the 
names of everyone who has 
worked on ...a specific docu- 
ment, text and comments 
that have been deleted, and 
different drafts of the docu- 
ment.”"” Because of the in- 
herent dangers involved with 
transmitting metadata, it is 
important to discuss what 
professional duties lawyers 
owe their clients to safeguard 
this information. 

To aid this discussion, we 
emphasize the distinction 
between confidential infor- 
mation, that which a lawyer 
has a professional duty to 
keep in confidence, and in- 
formation that is privileged. 
The attorney-client privilege 
protects against forced dis- 
closure of communications 
between lawyer and client.'® 
The privilege is a qualified 
one, however, because only 
confidential communications between 
the attorney and client are protected. 
The privilege does not apply to infor- 
mation learned by the lawyer from 
third parties or even to the lawyer’s 


conversations with the client con- — 


ducted in the presence of others.'® 
While the attorney-client privilege 
protects against the forced disclosure 
of communications, lawyers them- 
selves are restricted from disclosing 
“confidential information” unless 
authorized to do so by their client or 
by judicial authority. The confidential 
information covered by this duty is 


far broader than that covered by the 
attorney-client privilege, encompass- 
ing “all information relating to the 
representation, whatever its source.””° 
Given this broad definition, there is a 
substantial risk that metadata trans- 
mitted by an attorney to a third party 
will contain confidential information. 
Accordingly, a lawyer who knows a 
document contains embedded infor- 
mation generally has a duty to remove 
it before transmission. 

But what about a lawyer who un- 


knowingly transmits a document with 
embedded confidential information? 
Has that lawyer violated the duty 
of confidentiality? Some may argue 
that because “everyone knows” about 
metadata, any lawyer who fails to re- 
move hidden confidential information 
has breached his or her professional 
duty.”! In the authors’ experience, 
though, the opposite is true: The 
vast majority of attorneys canvassed 
about this issue had never heard of 
metadata, let alone understood how 
to deal with it. In further support of 
this less-than-scientific observation, 


documents that contain embedded 
data have routinely shown up on the: 
Web — some were even posted by 
large firm lawyers who ostensibly 
should be the most educated about 
embedded data. 

In any event, the existence of meta- 
data and the dangers it presents for 
unintended disclosure are becoming 
more widely known and appreci- 
ated. Lawyers will soon, if the time 
has not already arrived, be unable 
to avoid negligence claims or defend 
against bar complaints 
by pleading ignorance 
of the risks that embed- 
ded information creates. 
Attorneys should make 
every effort to prevent 
transmission of confiden- 
tial information. A few 
simple methods to aid in 
this effort are detailed in 
the following section. 


How to Avoid 
Creating Embedded 
Data and How to 
Remove It 

Several approaches 
addressing the preven- 
tion of inadvertent trans- 
mission of metadata are 
available. This section 
provides a brief summa- 
ry of these methods.” 

e Avoid Creating 
Embedded Data — Ob- 
viously, the easiest way 
to avoid disclosure of 
embedded confidential 
information is not to cre- 
ate it in the first place. 
But, simply saving infor- 
mation to a hard drive or networked 
drive may retain information about 
the computer or network to which it 
is linked. To ensure that this location 
is not included in any file sent to a 
third party, attorneys should re-save 
each document to a floppy disk, the 
desktop, or to a flash drive using “Save 
As” and sending this copy to opposing 
counsel. 

Beyond this simple tip, Microsoft 
and other developers have recognized 
the importance of maintaining the 
confidentiality of metadata in certain 
situations and have, in response, pro- 
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vided users with in-program options 
allowing them to alter the types and 
amount of embedded information that 
will be stored in their documents. The 
following describes simple measures 
lawyers can take to avoid creating 
or to limit the creation of embedded 
data when using some of the more 
commonly used office programs: 
Microsoft Word 2003 — Under the 
“Tools” menu, select “Options” and 
click on the “Security” tab. The re- 
sulting dialog box allows the user to 
encrypt the file, edit privacy options, 
and change the level of macro security. 


User Information Compatibility File Locations 
Wew General Edt Print Save 
Security Spelling & Grammar Track Changes 
File encryption options for this document 
File sharing options for this document 


Password to modify: 
Read-only recommended 


Privacy options 
Remove personal information from file properties on save 
[V7] Warn before printing, saving or sending a file that contains tracked 
or comments 


(2 Store random number to improve merge accuracy 
(¥) Make hidden markup yisible when opening or saving 
Macro security 


Adjust the security level for opening files that might [ Macro Security... | 
contain macro viruses and specify the names of 
trusted macro developers. 


Cox) 


Checking the box “remove personal 
information from file properties on 
save” prevents the personal informa- 
tion associated with your computer, 
network, or registration information 
from attaching to the document. Thus, 
this option should be selected when 
the lawyer works on any potentially 
sensitive documents in Word that may 
be transmitted to outside parties. 

Other information, such as the 
author of the document, contained in 
the “Summary” tab under “Properties” 
within the “File” menu, may also be 
considered sensitive and inappropri- 
ate for opposing counsel to view. The 
lawyer can remove any of the offend- 
ing information from the document by 
simply deleting the entries in the text 
boxes and clicking “OK” to save his or 
her revisions.” 

As noted, use of the “Fast Saves” 
feature of Word can leave hidden 
data in the document. To turn off fast 
saves, go to the “Tools” menu, select 
“Options,” and click on the “Save” 
tab. Under the “Save” tab, ensure 
that the “allow fast saves” box is not 


selected.” 

As also noted, Word allows users 
to save multiple versions of the same 
document, thus, increasing the un- 
intended disclosure of information 
contained in earlier versions. To de- 
termine whether any older versions 
of a file exist, go to the “File” menu 
and click on “Versions.” Any old ver- 
sions attached to the document will 
be listed by the date/time and creator 
of the saved version. To remove a 
version, simply click on the offending 
entry and select delete.” 


sions in Metadata - | 
Automatically save a version on cose 

Busting versions 
Date and time Saved by Comments 
12/17/2007 1:44:00 PM Mercer Metadata Edit 1 

(Beste) 


Microsoft PowerPoint 2003 — Simi- 
lar to Word, Microsoft PowerPoint will 
track, via normally hidden metadata, 
personal information such as the iden- 
tity of the author of the document. To 
remove this metadata from a Power- 
Point file, go to the “Tools” menu and 
select “Options.” Under the “Security” 
tab, ensure that “remove personal 
information from file properties on 
save” is checked.” To delete the user 
name and initials associated with the 
file, click on the “General” tab in this 
same submenu. From here, the user 
can simply highlight and delete the 
unwanted information.”’ 

Finally, it is important to note that 
PowerPoint documents often contain 
embedded files from other programs 
which may, in turn, contain their own 
metadata. To ensure that the embed- 
ded objects are metadata free, right 
click the object to be embedded and 
select “cut.” From there, select the 
desired slide, go to the “Edit” menu 
and select “Paste Special.”** This 
newly created image will be free from 
sensitive information concerning its 
source. 

Microsoft Excel 2003 — Many of 
the same processes used to eliminate 
metadata from Word and PowerPoint 
files can also be used to eliminate 
personal data from Microsoft Excel. 
However, Excel presents several 

- unique methods for retrieving per- 
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sonal data that attorneys should be 
aware of prior to sending workbook 
files to opposing counsel. For instance, 
in Excel, users have the ability to hide 
individual rows, or columns of cells 
from view. To view these hidden cells, 
hit Ctrl+Shift+Space Bar to select 
all of the cells in the workbook, then 
go to the “Format” menu and find 
the submenu for “Row.” Under this 
submenu, select “Unhide.” Repeat 
this process for the “Column” and 
“Sheet” submenus. This should make 
all hidden cells and sheets visible and 
capable of being deleted if the infor- 
mation contained therein is found to 
be confidential.”® 

Excel users can also link formulas 


’ between multiple workbooks. Though 


a useful tool, these formulas may 
contain metadata concerning the 
documents to which they are linked. 
To remove this potentially sensitive 
data, highlight the linking formula, 
right click, and select “Copy” following 
this, go to the “Edit” menu and click 
“Paste Special,” select “Values,” and 
click “OK.” Note that this will result 
in the formula being deleted from the 
document; however, the resulting data 
will remain in the workbook.” 

¢ Removing Embedded Data Before 
Transmitting — While the above 
methods can help reduce the amount 
of metadata created and stored in 
electronic files, attorneys should also 
consider taking additional precautions 
to remove any other embedded infor- 
mation that has made its way into a 
file before transmission.*! There are 
a number of methods to accomplish 
this task. Because reasonable care is 
necessary to satisfy the lawyer’s duty 
of confidentiality, the nature of the 
communication at issue will indicate 
what steps are required for particular 
communications or practices. 

Large software makers know about 
the problems that unintentional 
transmission of metadata can create 
for lawyers and have updated their 
programs with additional functional- 
ity to avoid creating, avoid transmit- 
ting, and to help find and remove this 
embedded data. Microsoft created a 
free add-in, which can be downloaded 
from the company’s Web site. It is 
designed to eliminate most sensitive 
information from documents created 
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Remove Hidden Data 


Enter a file name for the new version of your document. 


Remove Hidden Date creates a new version of your document without comments, revisions, file properties, or other 
data that you might not want others to see. You should only use this feature when you are ready to publish your 
document. 


ha by including its 
own “Document 
Inspector” and 
removal tool in 
Microsoft Word, 


ts onginal name. 


Recommended: Use a different file name from the source file name. The source file will save in its original state with 


Excel, and Pow- 
erPoint 2007. 
Similar to the 
2003 add-in, this 
document in- 


_Bome 


in Microsoft Office programs, even 
when the document was drafted 
with a metadata-creating feature 
turned on.** (Remember: Metadata 
has utility!) Many lawyers still use 
the pre-2007 version of the Microsoft 
Office Suite. Installation of this add- 
in will create an additional option to 
“Remove Hidden Data” within the 
“File” menu in your Microsoft Office 
programs. After selecting this option, 
the user will be asked to enter a file 
name for what will become the clean 
version of the document. Once a name 
is provided, the user will click next to 
start the scan. 

When the scan is complete, a 
text file will open that contains a 
summary of the scanning results.* 
The end result is an effective, easy, 
and free solution to the problem of 
metadata transmission via Microsoft 
Office documents — you just have to 
remember to use it! 

Saving a document in Portable 
Document Format (pdf) will also re- 
duce the amount of metadata stored 
in the file. But this process does not 
eliminate metadata entirely.** For 
many purposes, simply saving a 
document in pdf format may suffice. 
But pdf files often cannot be easily 
modified, thereby reducing the effi- 
ciency and functionality of document 
exchanges. 

Additionally, several commercial 
software “scrubbers” are available 
for purchase.*° While these programs 
have differing degrees of functionality 
and integration with other software 
(such as Microsoft Outlook), they can 
all be used to scan files before they are 
transmitted and remove the embed- 
ded metadata. 

Microsoft Office 2007 — The new- 
est edition of the Microsoft Office 
suite of applications has responded 


spection tool is a 
quick and easy solution to the problem 
of metadata removal. To remove the 
unwanted information, first click on 
the Microsoft Office button and select 
“Prepare” from the drop down menu.” 
After highlighting “Prepare,” select 
“Inspect Document” from the menu 
that appears to the right.*’ 


‘Te check the document for the selected content, dick Inapect. 


Comments, Revisions, Versioms, and Annotatiors: 
Inapects the document for comments, versans, revaon marks. and 


brepects for don. 


Costom Date 
for custom IM. dota stored wet tes document 


Headers, footers, and Watermarks 
Inspects the doasment for footers, 


© madden Text 


for text 


The document inspector window 
will open, at which point you will have 
the opportunity to deselect the types 
of metadata which you would like 
to avoid including in the metadata 
document search. After making this 
determination, press the “Inspect” 
button.** 


(gee 


Following inspection, the following 
window will appear, revealing which 
categories of metadata are present 
in your document and giving you the 
opportunity to individually remove 


to user demand for metadata removal - each category. 
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Categories of metadata that are 
present within the document will 
appear with a red exclamation mark 
to the left of the category description 
and a “Remove All” button to the right. 
Simply press the “Remove All” button 
to delete that category of metadata 
from the document. It is important to 
note that once metadata is removed 
in this matter, or using the add-in tool 
for Microsoft Office 2007, it cannot be 
retrieved. Any important metadata 
that you do not wish to lose should 
be saved under a separate file name 
prior to its removal and kept for your 
own reference.*° 

¢ Unintended Disclosure Agree- 
ments — A final, less technical way 


to avoid problems with embedded 


data is to have an agreement in place 
with opposing counsel by which the 
parties acknowledge beforehand 
that any transmission of confidential 
embedded data is unintentional and 
that any documents identified as 
containing such information should 
be deleted. Obviously, the efficacy of 
this option depends upon the trust of 
counsel, and where the mere viewing 
of the information would “let the cat 
out of the bag,” such agreements may 
be insufficient. In the final analysis, 
ensuring that embedded data is not 
created, or ensuring that it is stripped 
out before a file is sent, will normally 
be the only effective way to address 
the problems of embedded data. 


Ethical Obligations of the 
Witting and Unwitting Recipient 
Given that metadata is a relatively 
new concern for lawyers, it is not sur- 
prising that formal ethical rules do 
not yet address whether it is proper 
for a lawyer to search an electronic file 
sent by opposing counsel for embed- 
ded data. However, like most states, 
Florida has a general catch-all rule 
that prohibits “professional conduct 
involving dishonesty, fraud, deceit or 
misrepreseniation.”*° Florida’s Pro- 
fessional Ethics Committee took this 
rule under consideration in Ethics 
Opinion 06-2, further clarifying that 
a lawyer may not, upon receipt of an 
electronic document from opposing 
counsel, “try to obtain from metadata 
information relating to the represen- 
tation of the sender’s client that the 
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recipient knows or should know is not 
intended” to be read by him or her.*! In 
the event of an inadvertent disclosure 
of confidential information through 
exposure to unforeseen metadata, the 
committee’s opinion indicates that the 
attorney must “promptly notify the 
sender” of the disclosure.*” 


Conclusion 

Unlike most states still trapped 
in the morass, Florida’s Professional 
Ethics Committee has taken a pro- 
active stance in their treatment of 
metadata and the ethical problems 
it presents. Hopefully, this article 
has educated the reader about what 
metadata is and how the lawyer 
should treat confidential embedded 
information, including some easy-to- 
use methods to reduce or eliminate 
metadata from documents created in 
the more popular office programs.UO 


' This is based upon an earlier version of 
an article from the 13 Grorcia Bar Jour- 
NaL (No. 5, February 2008). We gratefully 
acknowledge their permission. 

* Definition of metadata, http://wordnet. 
princeton.edu/perl/webwn?s=metadata 
(last visited Dec. 4, 2007). 

Andrew Beckerman-Rodau, Ethical 
Risks from the Use of Technology, 31 Rut- 
GERS CompuTEeR & Tecnu. L.J. 1, 32 (2004); 
Brian D. Zall, Metadata: Hidden Informa- 
tion in Microsoft Word Documents and 
Its Ethical Implications, 33 Co.o. Law. 53 
(Oct. 2004) (describing legal profession’s 
widespread adoption of Microsoft Word). 
* Interestingly, most metadata is stored 
in the last blank space of a Word document. 
If, for example, you select all of a Word 
document except its last space (which 
will appear to be blank) and then copy 
and paste that material into a new Word 
document, most metadata will not follow 
along. For a more technical discussion 
of how metadata is embedded in a Word 
document, see Zall, 33 Coto. Law. at 54. 

5 To be clear, the file could simply have 
been open on the screen for 205 minutes. 
Thus, the amount of time indicated does 
not necessarily mean that the file was 
being worked on for all of those 205 min- 
utes. 

® The kind and amount of information 
stored in the “Properties” file can be cus- 
tomized. To see whether your version has 
been customized, click on the “Custom” tab 
at the top of the “Properties” dialog box. 

7 There are a number of other sources 
of metadata. For example, other tabs in 
the “Properties” dialog box depicted show 
where the file was stored on the author’s 
hard drive and other information. 

8 See generally, James Veach, Commu- 
tation Agreements: Drafting a Clear and 


Comprehensive Contract, 854 PLI/Comm 
43 (2003) (noting that track changes can 
be used to aid in the drafting process). 

® To turn on “Track Changes,” go to the 
“Tools” menu and to “Track Changes.” To 
see whether an open document contains 
tracked changes, turn on track changes 
and then ensure that you have selected the 
“Final Showing Markup” on the “Review” 
toolbar that appears. 

10 See Zall, 33 Co.o. Law. at 55-56 (collect- 
ing hypotheticals on how metadata could 
harm clients and lawyers when transmit- 
ted to opposing counsel). 

'! Toby Brown, Special Handling: How 
Paper and Electronic Files Differ, 21 GP- 
Soo 22, 23 (Sept. 2004). This is done by 
selecting “Save As” from the “File” menu, 
then selecting “Tools” and then “Save Op- 
tions.” One option is “Allow Fast Saves.” 
Fast saves are “very useful in the event of 
hardware failure because it reduces the 
chance of losing changes to a document.” 
Id. 

Documents that contain sensitive in- 
formation should have fast saves disabled 
to prevent inadvertent disclosure. If fast 
saves are enabled, the illogical order of the 
saved information may result in a failure 
to completely delete the confidential infor- 
mation despite your best efforts to do so. 
Opening the Word document in a text edi- 
tor (such as Windows Notepad) will typi- 
cally reveal the previously “deleted” text. 
Word Document That Is Opened in Text 
Editor Displays Deleted Text, http: / /sup- 
port.microsoft.com/kb/287081/EN-US/. 

1S To view the previous versions attached 
to a document in Microsoft Word, simply 
click on “File” and select “Versions” from 
the drop down menu. 

'4 See Zall, 33 Coto. Law. at 54-55. 

'S Florida Rule of Professional Conduct 
4-5.3(b)(2) requires lawyers with direct 
supervisory authority over a nonlawyer 
to “make reasonable efforts to ensure that 
the person’s conduct is compatible with the 
professional obligations of the lawyer|.]” 

16 See generally, Am. B. Ass’n. Formal 
Eth. Op. 92-368 (1992) (describing such 
scenarios). 

'’ Jason Krause, Hidden Agendas, 90 Am. 
B. Ass'n. J. 26 (July 2004). 

18 See Bryant v. State,651 S.E.2d 718, 725 
(Ga. 2007). 

0? Comment to Florida Rule of Profes- 
sional Conduct 4-1.6. 

1 For example, Vincent Polley, then-chair 
of the ABA’s Cyberspace Law Committee, 
has been quoted as saying that lawyers can 
no longer “plead ignorance when it comes 
to this stuff any more.” Krause, 90 Am. B. 
Ass'n. J. at 26. 

* See generally, Carole Levitt & Mark 
Rosch, Making Metadata Control Part of a 
Firm’s Risk Management, 28 L.A. Law. 40 
(Mar. 2005) (describing various means to 
remove metadata, including some of those 
discussed here); Storm Evans, How to Com- 
mit Malpractice With a Computer, 29 Law 
Pract. Menr. 56 (Mar. 2003) (“If you must 
e-mail or otherwise deliver a Word docu- 
ment, consider using macros or a utility 
program to strip away the metadata.”). 
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*3 How to Minimize Metadata in Word 
2003, http://support.microsoft.com/ 
kb/825576/. 

24 For more information on “Fast Saves,” 
see Frequently Asked Questions About “Al- 
low Fast Saves,” http://support.microsoft. 
com/kb/291181/. 

25 How to Minimize Metadata in Word 
2003, http://support.microsoft.com/ 
kb/825576/. 

6 How to Minimize the Amount of Meta- 
data in Powerpoint 2002 Presentations, 
http://support.microsoft.com/default. 
aspx?scid=kb;EN-US;314800. 

*? How to Minimize Metadata in Mi- 
crosoft Excel Workbooks,_http://support. 
microsoft.com/default.aspx?scid=kb;EN- 
US;223789. 

30 Td. 

31 See Beckerman-Rodau, 31 RutGErs 
Computer & Trcu. L.J. at 32-33 (suggest- 
ing that lawyers should consider removing 


‘metadata); Gerald J. Hoenig, Technology 


Property, 18 Propate & Prop. 51 (Sept. 
2004) (same). 

2 To download this add-in, see http://www. 
microsoft.com/downloads and search for 
“remove hidden data.” 

33 Control Metadata in Your Legal Docu- 
ments, http://office.microsoft.com/en-us/ 
help/HA011400341033.aspx. 

34 See Jason Krause, Guarding the Cy- 
berfort, 39 Ark. Law. 24, 31 (2004). Sug- 
gestions, however, that pdf files contain no 
metadata are incorrect. See, e.g., Hoenig, 
18 Propate & Prop. 51; RoNALD E. MALLEN 
& Jerrey M. 1 Lecat MApractice 
§2.26 (2005) (stating that conversion from 
Word to pdf “could eliminate meta-data 
information”). However, most pdf files do 
contain some metadata; thus, converting 
a Word file to a pdf file will simply result 
in different metadata being transmitted. 

35 Numerous “scrubbers” can be found 
through Google, simply searching for 
“metadata” and “scrubber.” 

3° Remove Hidden Data and Personal 
Information from Office Documents, 
http://office.microsoft.com/en-us/help/ 
HA100375931033.aspx. 

37 Id. 

38 Td. 

39 Id. 

40 R. Pror. Conpuct 4-8.4(c). 

“| Florida Prof. Eth. Comm. Op. 06-2 
(Sept. 15, 2006). 
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APPELLATE PRACTICE 


by Sarah Lahlou-Amine 


Déja Vu in Florida Courts: 
When Courts “Re-view” the Law of the Case 


n appellate court generally 
resolves all of the issues 
presented to it with final- 
ity. After resolution in the 
appellate court, however, it is not un- 
common for the case to be remanded 
to the trial court for further proceed- 
ings consistent with the appellate 
court’s ruling. These proceedings may 
give rise to a subsequent appeal in 
which the issues previously decided by 
the appellate court are contested once 
again. The law of the case doctrine 
generally applies to preclude parties 
from relitigating any issue previously 
resolved by the appellate court.' 

The law of the case is a procedural 
bar that protects judicial resources 
and preserves the integrity of ap- 
pellate rulings.” However, in certain 
circumstances, its application may be 
unjust. Such circumstances have giv- 
en rise to exceptions to the doctrine’s 
application where there has been a 
change in the applicable facts or law, 
and where the prior appellate decision 
was erroneous and its application 
would result in manifest injustice. 
This article discusses the parameters 
of the law of the case and explores 
the exceptions to its application in 
Florida’s appellate courts. 


Determining Whether the Law 
of the Case Applies 

The law of the case doctrine is a 
“rule of convenience designed to pre- 
vent repetitious lawsuits over matters 
which have once been decided and 
which have remained substantially 
static.”* Over the years, the doctrine 
has been narrowed and refined to ac- 
commodate its purpose. The doctrine’s 
application is not rigid, nor is it juris- 


dictional.‘ Accordingly, counsel should 
not assume that a subsequent appeal 
in the same case will be fruitless. Not 
only may exceptions to the law of the 
case doctrine apply, but the subse- 
quent appeal may not implicate the 
doctrine in the first instance. 

The law of the case doctrine is 
generally restricted to circumstances 
involving the same parties’ in the 
same case in which an appellate court 
previously decided the matter at issue, 
either expressly or impliedly.* While 
this definition may sound all-encom- 
passing, it is subject to several limi- 
tations. Flowing from the doctrine’s 
definition, issues neither presented 
nor resolved in the prior appeal gener- 
ally do not constitute the law of the 
case.’ As the Florida Supreme Court 
has explained, this is true even when 
the parties could have raised certain 
issues in the prior appeal, but chose 
not to do so.* Where waiver does not 
otherwise preclude a party from rais- 
ing an issue neither presented nor 
decided in a prior appeal, the law of 
the case does not preclude raising 
the issue in a subsequent appellate 
proceeding.® 

Similarly, where an issue was not 
presented to the trial court and, 
therefore, was not properly raised in 
the prior appeal, that issue cannot 
be the subject of the law of the case.’° 
Courts may adhere to this principle 
to preclude the application of the law 
of the case even where an issue was 
squarely presented to the appellate 
court in a prior appeal, but the court 
was unable to decide the issue because 
the parties failed to properly present 
it to the trial court.'! Thus, even if an 

- issue was raised in a prior appeal, a 
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determination of whether the issue 
could have been properly decided 
in that appeal is key to assessing 
whether the issue may be raised again 
in a subsequent appeal. 

Further, issues only tangentially 
related to those decided in a prior 
appeal are not the law of the case.'” 
In addition, if the matter at issue was 
left unresolved by the trial court due 
to an erroneous legal ruling, the law of 
the case does not apply despite a prior 
appeal in the same case.'* However, if 
an issue was necessarily determined 
by the appellate court, the necessary 
resolution of the issue becomes the 
law of the case." 

Appellate rulings on preliminary 
matters decided before a factual 
record has developed generally do 
not constitute the law of the case." 
For example, appellate rulings on 
preliminary injunctions generally 
do not constitute the law of the case 
because they are addressed in the 
appellate court on a preliminary 
basis before a complete record is de- 
veloped.'® However, where the record 
has been developed, an appellate rul- 
ing on a temporary injunction may 
become the law of the case on the 
same basis as any other appellate 
ruling.’ In this regard, the stage of 
record development when the prior 
appeal was decided may be relevant 
not only to determining whether the 
law of the case doctrine applies in the 
first instance, but also to determining 
whether the “new facts” exception to 
the doctrine, discussed below, applies 
to permit subsequent review. 

A per curiam affirmance is the law 
of the case with respect to all issues 
presented and necessarily decided in 
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the appellate court even where the 
court issues an affirmance without 
an opinion.'* However, prior appellate 
rulings that are not on the merits do 
not implicate the doctrine. For ex- 
ample, dismissals of appeals generally 
do not establish the law of the case.'® 
Similarly, denials of certiorari relief or 
writs of prohibition without elabora- 
tion are not deemed to be decisions on 
the merits and, therefore, do not give 
rise to the preclusive effect of the law 
of the case.”” However, where a denial 
clearly results from a ruling on the 
merits, it may implicate the law of 
the case.*! Thus, the prior appellate 
ruling must be examined to determine 
whether it may be deemed a ruling on 
the merits.” 

Conjecture by an appellate court 
that addresses matters not at issue in 
the appeal constitutes dicta and does 
not establish the law of the case.” 
In addition, concurring opinions are 
generally not binding in later proceed- 
ings.”* However, if an issue addressed 
in a concurring opinion is joined by 
enough judges to create a majority, 


the resolution of that issue becomes 
the law of the case.” 

Accordingly, counsel seeking to 
overcome the application of the law 
of the case doctrine should determine 
whether the doctrine applies in the 
first instance. The question of whether 
the law of the case applies is a ques- 
tion of law, which is reviewed de novo 
by an appellate court.” Accordingly, a 
trial court’s ruling that the law of the 
case precludes it from considering an 
issue already decided does not hinder 
the appellate court from reviewing 
the issue anew. In fact, unlike appel- 
late courts, trial courts are generally 
bound by the law of the case and are 
unable to exercise any discretion to 
disregard its application.” 

Counsel seeking to overcome the 
application of the law of the case 
should utilize arguments that the 
doctrine does not apply where such 
arguments are available. Arguments 
that the doctrine does not apply are 
governed by fairly well-established, 
objective legal principles and do not 
require a showing of exceptional 
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circumstances. On the other hand, a 
showing of exceptional circumstances 
is generally required to establish that 
an exception to the law of the case 
applies. 


Exceptions to the Law of the 
Case Doctrine 

© Material Changes in Facts 

Courts may apply an exception to 
the law of the case based on a change 
in facts or where the appellate court’s 
prior ruling is erroneous and results 
in manifest injustice. With respect to 
the first exception, the law of the case 
applies “so long as the facts on which 
{an appellate] decision was predicated 
continue to be the facts in the case.””* 


_ Thus, where the facts change after the 


initial appellate ruling, an exception 
to the law of the case may apply.” 
However, it is important to note that 
not just any change in facts will suffice 
to overcome the doctrine’s application. 
The change in facts must be material 
to the decision at issue.*° 

New facts are commonly established 
where the initial appellate decision 
involved the review of a preliminary 
interlocutory order such as an order 
on a temporary injunction.*! Workers’ 
compensation cases may also involve 
preliminary or prior decisions that 
do not constitute the law of the case 
with respect to later rulings based on 
different facts or circumstances.” Is- 
sues related to class certification that 
are necessarily resolved by appellate 
courts on a preliminary basis may be 
subject to this exception to the law 
of the case as well where there is a 
change in facts that occurs after the 
initial ruling regarding class certifica- 
tion.** 

Although courts have cautioned 
that to overcome the law of the case 
the change in facts must be material, 
the “new facts” exception may apply 
where “there is even an arguable 
change in the substantive evidence 
presented.”** Nevertheless, counsel 
utilizing the “new facts” approach to 
overcome a prior appellate ruling that 
would otherwise constitute the law 
of the case should not underestimate 
this standard and should clearly dis- 
tinguish, to the fullest extent possible, 
the facts upon which the prior decision 
was based from those later revealed. 
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Counsel may also argue that a prior 
appellate decision does not establish 
the law of the case by showing the 
insufficiency or premature nature 
of the appellate record in the prior 
appeal.* This type of showing is es- 
sentially a version of the “new facts” 
exception. It can be used where initial 
legal rulings made on incomplete facts 
later prove to be without merit due to 
the undeveloped nature of the record 
when the initial rulings were issued. 

e Changes in the Law and 
Manifest Injustice 

Where the appellate court’s prior 
ruling is erroneous, an exception to 
the law of the case exists if manifest 
injustice would result from maintain- 
ing the ruling.®* The application of this 
exception is particularly common in 
criminal cases where the law of the 
case would impose a harsher criminal 
penalty than that provided by law.*’ 
On the other hand, a court may adhere 
to the law of the case and decline to 
find manifest injustice where the 
law of the case erroneously compels 
a lesser criminal penalty than that 
otherwise provided by law.** 

Courts frequently decline to adhere 
to the law of the case where they rec- 
ognize that their prior ruling was in 
error.* In this regard, the Florida Su- 
preme Court has held that the law of 
the case “is not an absolute mandate, 
but rather a self-imposed restraint 
that courts abide by to promote finali- 
ty and efficiency in the judicial process 
and prevent relitigation of the same 
issue in a case.”*° The court held fur- 
ther that it may “reconsider and cor- 
rect erroneous rulings in exceptional 


circumstances and where reliance on 
the previous decision would result in 
manifest injustice, notwithstanding 
that such rulings have become the 
law of the case.”*! Nevertheless, where 
exceptional circumstances do not war- 
rant review of the law of the case, the 
doctrine will apply with full force in 
subsequent appellate proceedings.*” 

The Florida Supreme Court has 
similarly emphasized that an appel- 
late court should reconsider the law 
of the case “only as a matter of grace, 
and not as a matter of right; and that 
an exception to the general rule... 
should not be made except in unusual 
circumstances and for the most cogent 
reasons — and always, of course, only 
where ‘manifest injustice’ will result 
from a strict and rigid adherence to 
the rule.”** Appellate courts have ap- 
plied this language to preclude their 
consideration of a legal issue previ- 
ously resolved as the law of the case 
where the challenging party has failed 
to prove that manifest injustice would 
result from its application.** Nev- 
ertheless, a change in the law since 
the appellate court issued its prior 
decision may often result in manifest 
injustice so as to justify an exception 
to the doctrine’s application.** While 
counsel may argue that the law of the 
case doctrine does not apply based 
upon a change in the law at issue, this 
exception cannot be used to reargue a 
point of law that is merely contested 
and not patently erroneous. 


Conclusion 
Overall, there are two stages in a 
determination of whether the law of 
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the case will mandate the same result 
in a subsequent appellate proceeding. 
The first stage centers around the 
determination of whether the law of 
the case is implicated. This requires 
an examination of whether the issue 
before the appellate court the second 
time was expressly or impliedly de- 
cided on the merits in the first appeal. 
The second stage of the analysis in- 
volves a determination of whether one 
of the exceptions to the law of the case 
applies. These exceptions include new 
facts, new law, and manifest injustice, 
the latter of which is often deemed an 
overarching requirement to overcome 
the doctrine’s application. 

Where there is an identity of the 


- parties, the issues, the facts, and the 


applicable law, the law of the case will 
generally apply to effect the same rul- 
ing. However, where the first or second 
stage of the analysis reveals that 
the law of the case should not apply, 
counsel may be able to revisit issues 
previously addressed in the appellate 
court. O 
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D.C.A. 1992) (Anstead, J., specially concur- 
ring) (“Judicial resources, already heavily 
taxed, are hardly efficiently allocated when 
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3 Robbie v. Robbie, 726 So. 2d 817, 820 
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REAL PROPERTY, PROBATE AND 
Trust LAW 


by Linda S. Griffin 


Views from a Former Member of a Grievance Committee: 
Hot Buttons for the Estate Planning, 
Probate, and Trust Attorney 


have had the great opportunity 
to serve on three grievance com- 
mittees for a total of nine years. 
I would like to say my participa- 
tion on the committee has been purely 
altruistic, but experience has taught 
me I am not often “purely altruistic.” 
When I opened my own practice in 
1990, I realized that I needed to un- 
derstand how The Florida Bar ethics 
rules' affected my practice. I have 
had the good fortune to interact with 
attorneys in many different areas of 
practice and public members? from 
all walks of life. I have had the op- 
portunity to review situations where 
I think to myself in indignation, “I 
can’t believe he or she did that,” and 
those that made me think, “I have to 
go back and check my files to be sure 
I did not do that,” and everything in 
between. I have had the privilege to 
act as a chair of a committee and to 
preside over evidentiary hearings. 
This article is written to share my 
thoughts and experiences as to certain 
hot buttons applicable to estate plan- 
ning, probate, and trust attorneys and 
to make suggestions on how to avoid 
having a complaint filed against you. 
Although certain committee proceed- 
ings are public record, I have omitted 
names and exact circumstances be- 
cause of confidentiality of the proceed- 
ings.* The following are the opinions 
of the author, and do not represent 
the opinion of The Florida Bar, The 
Florida Bar Journal, or of the com- 
mittee. 


Estate Planning 

In my experience, clients do not 
generally file complaints in the draft- 
ing of the estate planning documents; 


instead, most complaints generally 
arise after the death of the client. 
Nevertheless, complaints in the estate 
planning area primarily involve com- 
munication,’ competence,’ fees,® and 
conflict of interest.’ 

* Communication. Committee mem- 
bers (remember, at least one-third 
of the members are nonlawyers) are 
generally amazed when attorneys 
do not return phone calls. This com- 
plaint is easily avoided by having 
in place an office policy that every 
phone call must be returned within 24 
hours. Documentation of your return 
phone calls also provides committee 
members with objective evidence 
that you or your staff actually called 
the complainant, particularly if the 
complainant states he or she has not 
heard from you in weeks or months. 
Clients can get angry at the attorney 
because they do not get the response 
they want, and may retaliate by filing 
a complaint alleging that you have not 
returned their calls when they are 
calling you 10 times a day. Documen- 
tation refutes those false complaints. 
If you are unavailable to return calls, 
train your assistant to return them. 
Some clients prefer e-mails to phone 
calls. When you respond to a client 
via e-mail, print and file the e-mail, 
or save it to a file on the computer. 
Some software programs, such as 
Amicus, automatically assign e-mails 
and telephone calis to the appropriate 
file. Some practitioners avoid the use 
of e-mails because e-mails are discov- 
erable, and language in an e-mail is 
sometimes not as carefully thought 
out as in written correspondence. 

¢ Competence. Clients complain 

- when an attorney has advised the cli- 
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ent that he or she can provide certain 
estate planning techniques that the 
attorney is not qualified to handle. 


- Instead of turning down a potential 


client and referring him or her to a 
qualified attorney, the attorney signs 
a fee agreement with the client. The 
comment to the applicable rule® pro- 
vides that an attorney can perform 
legal work for which the attorney 
does not have experience, but the 
attorney must research and become 
qualified to handle such a matter. If 
the attorney realizes that he or she 
cannot adequately handle a matter 
that was unwisely taken on, he or she 
may react by avoiding the client (see 
Communication, above) because the 
client’s initial payment has already 
been spent (which is another issue). 
Unfortunately, the attorney’s inexpe- 
rience or incompetence is often not 
discovered until after the death of 
the client. If an attorney determines 
that the attorney lacks the expertise 
or experience to handle a matter, the 
attorney should either advise the cli- 
ent and refund the client’s advance 
payment, or consult with a more ex- 
perienced attorney and be willing to 
pay the experienced attorney for his 
or her time. 

¢ Excessive Fees. Estate planners 
sometimes charge fixed fees for es- 
tate planning work, and the client 
may agree and willingly sign a fee 
agreement. A fee agreement by itself 
does not prevent a client from filing 
a grievance against an attorney for 
excessive fees. Committee members 
will review the fee agreement but if, 
for example, an attorney determines 
that a client needs a simple will and 
the attorney charges and collects an 
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excessive fee, the committee members 
will not look favorably upon the fee 
agreement unless there is a valid 
explanation. The attorney’s asser- 
tion that “the client signed the fee 
agreement and therefore the fee is 
not excessive,” is not dispositive of 
the issue. If, however, the simple will 
is not “simple” and involves complex 
provisions, those factors will influence 
the outcome. Generally, committee 
members request time records even 
if a fixed fee agreement is signed. 
Committee members, especially non- 
attorney members, understand time 
records. Committee members will 
want to know how many hours the 
attorney spent on the matter. The at- 
torney may have to defend the fee, and 
time records are the best defense. 

* Conflict of Interest. A complaint 
alleging a conflict of interest in the 
estate planning context usually arises 
in the representation of multiple par- 
ties in connection with a family lim- 
ited partnership or a limited liability 
company. When representing multiple 
family members, the attorney must 
have all clients sign conflict letters, 
and the attorney must advise the 
clients of the potential conflicts. 

An attorney can represent a client 
when there is a conflict of interest if 
the lawyer believes that he or she can 
competently and diligently represent 
the client. The representation is not 
prohibited by law if each affected 
client gives informed consent, con- 
firmed in writing or on the record at a 
hearing.’ The Florida Supreme Court 
amended the conflict rules in 2006"° 
and added, among other definitions, 
a definition of “informed consent” to 


When a client names 
the lawyer drafting 
the document as 
attorney-in-fact 
or agent, such 
documents are 
usually closely 
scrutinized by the 


committee. 


mean “the agreement by a person to 
a proposed course of conduct after the 
lawyer has communicated adequate 
information and explanation about 
the material risks of and reasonably 
available alternatives to the proposed 
course of conduct.”!! 

Conflict of interest issues can also 
arise while advising clients in the 
drafting of durable powers of attor- 
ney and durable health care powers 
of attorney. When a client names the 
lawyer drafting the document as 
attorney-in-fact or agent, such docu- 
ments are usually closely scrutinized 
by the committee. The fastest way to 
antagonize children and siblings is to 
draft such powers of attorney taking 
the children and siblings out as at- 
torneys-in-fact and adding yourself 
in the document as attorney-in-fact. 
The best course of action is never 
to name yourself as attorney-in-fact 
unless there is no other way to help 
your client, and you have documented 


the reason for the appointment in the 
file and have obtained written consent 
to your appointment from the client 
after full disclosure. 

¢ Determining Competence of the 
Client. While a lawyer is not a doctor, 
certain indicators of undue influence 
(i.e., Carpenter v. Carpenter, 253 So. 
2d 697 (Fla. 1971)) may be apparent. 
This complaint can arise when the 
attorney drafts estate planning docu- 
ments, perhaps omitting a natural 
beneficiary and replacing the natural 
beneficiary with someone else. In my 
experience the complaint arises be- 
cause it is alleged that the attorney 
“should have known” that the cli- 
ent was not able to understand and 


. change his or her documents because 


of diagnosed Alzheimer’s or some 
other form of dementia. If the attorney 
can document any doubtful cases and, 
more importantly, be cognizant of the 
facts at the time of the drafting, such 
documentation may enable the drafter 
to resist the complaint. On your initial 
questionnaire, you may ask about any 
recent medical diagnoses, and at the 
conference with the client make notes 
regarding the client’s appearance and 
demeanor. 

Some attorneys videotape the sign- 
ing of estate planning documents to 
evidence the competency of the client. 
If an attorney videotapes, open-ended 
questions should be asked. When 
committee members hear only yes 
or no answers, a suspicion can arise 
that the client is being instructed off 
camera as to what to say. A videotape 
can work against you if it is not done 
properly. I viewed a video in which the 
testator obviously looked coached, and 
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answered only yes or no to questions 
for about a half hour. The committee 
members were not convinced that this 
testator was competent, and the com- 
mittee found probable cause for the 
complaint because the client had been 
diagnosed with Alzheimer’s at the 
time the disputed will was prepared. 


Probate and Trust 
Administration 

In my experience, most complaints 
arise in probate and trust administra- 
tion proceedings because beneficiaries 
are frustrated with how much they 
receive from the estate (less than 
they thought) and by when they get 
it (later than they thought). Thus, it 
is important to carefully document 
your clients’ wishes. The dynamics in 
a family go much further than money, 
and many times surviving children 
have deep-seated resentments that 
have been dormant while the parents 
are alive but become very much alive 
after the parents are gone. 

¢ Diligence. This complaint is 
frequently lodged against probate 
attorneys. Some probate attorneys 
delay in administrating the estate and 
clients are not well informed of the 
status of the administration. Accord- 
ingly, every attorney who practices 
in this area should have a “tickler” 
system to remind the attorney to 
advise the client of the status of the 
probate. Document these reminders. 
Many attorneys who do not normally 
practice probate may probate a will 
for a relative or friend because it is 
“only a form.” Unfortunately, these 
attorneys find out too late that these 
forms are just the tip of the iceberg, 
and the applicable statutes and rules 
are as complicated as other areas of 
the law. Children and heirs will file a 
complaint even if you are a “nice per- 
son.” Further, while paralegals often 
prepare many, if not all, the probate 
pleadings (under the supervision of 
the attorney), an attorney’s phone 
call to a client will work wonders in 
deferring a complaint in this area. 
Keep the client informed. Even if you 
are delayed, let your client know so 
the client is not calling you first. 

During my most recent service 
on the committee, several matters 
involved a misunderstanding of 
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homestead by nonprobate attorneys. 
Florida homestead has been called a 
“legal chameleon,”” and a recent court 
referred to homestead as “the leading 
cause of cerebral herniation” for pro- 
bate lawyers and judges.’* Any time 
homestead is part of an estate or trust 
administration, a red alert should 
sound in your head and particular 
attention should be paid as to whether 
the homestead can be validly devised 
and, if so, to whom. Again, document 


Realtor’s 


Eyes 


Did this Realtor’s eye wink at a. 
false appraisal or a fictionalized 
mortgage application? 


_ Did that one’s eyes spot a hid- 
den defect that the inspector 
missed and then turn away as if} 
he did not see it? 


Did another Realtor close her 
eyes when a customer forged a 
Signature on a document? 


Or are these simply the eyes of 
‘an honest real estate agent 
who's been unjustly accused? 


_ Does real estate law address 
these issues? What about the 
_ the Realtor’s Code of Ethics? 


_ For an impartial opinion, ask 
Larry Lowenthal, a Realtor who 
-has been evaluating complaints 
and sitting on ethics hearing 
panels for the South Broward 
Board since 1992. 
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your discussions with your clients. 
In one situation, the personal rep- 
resentative sold the homestead, made 
specific bequests from the proceeds of 
the sale of the homestead and then 
distributed the balance of the pro- 
ceeds to a relative who was an heir 
pursuant to the intestacy statute. The 
attorney never advised the personal 
representative that the homestead 
vested immediately in the beneficiary- 
heir, and that the specific bequests did 
not have to be satisfied. Recent case 
law™ has brought certainty to this 
area, but when the law is ambiguous, 
an attorney must advise a client of the 
risks of any action undertaken in the 
face of such ambiguity. In this case, 
no claims were filed by creditors, and 
the residuary beneficiary consented to 
the payments to the specific devisees 
(although not informed of the imme- 
diate vesting of the homestead), so 
there was no harm. The committee, 
however, recommended that the at- 
torney, at the attorney’s own expense, 
take continuing education classes 
regarding homestead. The original 
complaint was forwarded to the com- 
mittee as a diligence complaint, but 
led to a competence inquiry. Once the 
committee has a complaint and starts 
the investigation, if the investigat- 
ing member (or any other committee 
member) finds another violation of 
the ethics rule, that violation can be 
added to the original violation. 
Another homestead issue created 
problems for the drafting attorney 
after the death of the decedent. Boy- 
friend (who had a child from a past 
relationship) and girlfriend were 
represented by the same attorney. 
Attorney drafted a revocable trust for 
boyfriend, and boyfriend transferred 
his homestead into such trust. The 
trust provided that the homestead 
would be distributed to his girlfriend 
at a certain age. Boyfriend and girl- 
friend later married and returned to 
the same attorney to inquire whether 
anything needed to be changed or 
amended in light of their marriage. 
Attorney said no. When husband died, 
the probate attorney discovered that 
the homestead distribution in trust 
was invalid. Pursuant to Florida 
law," the surviving spouse (the former 
girlfriend) received a life estate in 
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the homestead with the remainder to 
husband’s daughter, the stepdaughter 
of wife. Remember, even if the issue 
can be resolved (such as purchasing 
stepdaughter’s interest) the complain- 
ant can always file a complaint. 

° Excessive Fees. Percentage fees for 
estate and initial post-mortem trust 
administration are presumed rea- 
sonable and allowable under Florida 
law.'® It is important to understand 
that even if the client and the ben- 
eficiaries sign such a percentage fee 
agreement, it does not mean the client 
and the beneficiaries cannot complain. 
For example, assume you represent a 
personal representative of an estate 
worth a million dollars. The statutory 


. rate allowed is $30,000 and you spend 


20 hours on the matter and your para- 
legal spends 50 hours on the matter. 
The client complains because the es- 
tate consisted of a homestead and one 
stock account. Client talks to another 
attorney who said that it should cost 
at the most $10,000 - $15,000. The 
client then files a complaint. Even 
though the statute permits the statu- 
tory percentage as a presumptively 
reasonable amount, you should have 
time records to show the committee. 
The attorney must remember that 
committee members are not always 
probate attorneys and even though 
the statute provides a statutory rate, 
the fee must be reasonable under the 
rules.'’ The fee agreement signed by 
the client and the beneficiaries will 
weigh in the attorney’s favor; how- 
ever, you must have good records to 
substantiate your work to be able to 
resist an excessive fee argument. 

In one complaint, an attorney com- 
pleted a summary administration 
and the fees were calculated on the 
total amount of the probate estate 
including homestead. Of course, an 
attorney can be compensated for 
work on homestead issues,'* but pro- 
tected homestead is not an asset of the 
probate estate.'? The provisions for 
fees for homestead should be clearly 
documented and agreed to in advance 
by those who bear the burden of the 
attorneys’ fees. 

¢ Prepaid Legal Fees. A proposal 
to amend the Rules Regulating The 
Florida Bar regarding fees and costs 
(Rule 4-1.5) has been approved by the 
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Board of Governors and is pending 
approval by the Supreme Court of 
Florida. There has been much confu- 
sion between the term “advance fees,” 
“flat fees,” and “retainers.” The com- 
ments to the proposed amendment to 
the rule state that an advanced fee 
is a sum of money paid to the lawyer 
against which the lawyer bills the 
client as legal services are provided. 
An advance fee is the client’s property 
and must be placed in the lawyer’s 
trust account. A flat fee is a sum of 
money paid to a lawyer for all legal 
services to be provided in the repre- 
sentation, such a fee is the property 
of the lawyer and the funds should 
be placed in the lawyer’s account and 
not in a trust account. A retainer is 
a sum of money paid to a lawyer to 
guarantee the lawyer’s future avail- 
ability and is neither a payment for 
past legal services nor for future 
services. A retainer is property of the 
lawyer, and the funds should be placed 
in the lawyer’s account and not in a 
trust account. This amendment also 
clarifies that the test of reasonable- 
ness applies to all fees, and that a 
nonrefundable fee must be clarified 
in writing, together with the intent 
of the parties as to the nature and 
amount of the nonrefundable fee. This 
amendment is not in effect as of the 
time of the writing of this article. 

¢ Responsibilities of Supervisory At- 
torney. To handle probate cases that 
an attorney may not otherwise be able 
to handle, an attorney may engage an 
outside attorney to help prepare the 
probate pleadings. In a recent case, 
the attorney for a proposed personal 
representative of the estate of the 
deceased brought a personal injury 
action and a personal representative 
had to be appointed for the estate. 
Instead of referring the matter, the 
personal injury attorney hired an 
attorney who had worked periodi- 
cally with other probate attorneys. 
While the client believed that the 
personal injury attorney was handling 
everything, the “outside” attorney 
was handling the probate, ostensibly 
under the supervision of the primary 
attorney. In a hearing related to the 
personal injury case, the primary at- 
torney opined to the judge that the 
personal representative had been 


appointed. Unfortunately, because of 
lack of communication between the 
primary attorney and the hired at- 
torney, the primary attorney did not 
know that letters of administration 
had not been issued to the personal 
representative. Opposing counsel filed 
a grievance that the primary attorney 
had misled the court and, therefore, 
violated the rule against candor 


toward a tribunal.”® While the issue 
was legally resolved, the committee 
member investigated the relationship 
between the primary attorney and the 
subordinate attorney, and found that 
the ethics rule applying to supervising 
attorneys had been violated.”! 


Trust Account Violations 
Without a doubt, these complaints 
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are usually the most egregious of the 
complaints filed with the committee. 
Committee members do not toler- 
ate stealing from trust accounts, no 
matter how the attorney attempts to 
define his or her conduct. It is critical 
to remember that any money placed in 
a trust account on behalf of a client be- 
longs to the client, and writing a check 
for the attorney's personal expenses or 
for another client is stealing from that 
client. A refusal to account for and de- 
liver trust fund money upon demand 
is deemed a conversion.” The Florida 
Supreme Court generally imposes the 
harshest discipline for conversion and 
theft of trust funds. 

Cases have appeared before the 
committee in which attorneys use a 
client’s trust account as a personal 
checkbook. The reason given by one 
attorney was that he or she did not 
have time or did not want to open an- 
other account. When a trust account 
check bounces, bankers automatically 
notify The Florida Bar. Sometimes 
recognition of trust account viola- 
tions arise from the investigation of 
other complaints. For example, if a 
fee is excessive and the committee 
members look at the invoice and there 
is payment from a trust account, a 
committee member may want to see 
the trust account records. If an at- 
torney does not have those records, 
an auditor from The Florida Bar may 
be notified to perform an audit of the 
trust accounts. 

Every attorney must represent, 
with a mark on The Florida Bar dues 
statement, compliance with the trust 
accounting rules.”* If an attorney 
represents that the attorney’s trust 
account is maintained in compliance 
with the ethics rules and the trust 
records are not in compliance, then 
that representation is false and is a 
violation of the ethics rules.** Commit- 
tee members look very closely at trust 
account violations. 

In my experience, attorneys who 
have trouble with trust accounts have 
overextended themselves financially 
and/or may have gambling, drug, or 
alcohol problems. These problems are 
mitigating factors if the attorney gets 
help with Florida Lawyers Assistance 
Program. The abuse problem does not 


the outcome of the committee’s decision. 
Committee members are very open to 
attorneys who are getting help. Com- 
mittee members want to prevent an at- 
torney who has an abuse problem from 
practicing and harming the public, thus, 
obtaining help is looked upon favorably 
by the committee. Even so, restitution 
still must be made and the ethics viola- 
tions still must be dealt with. 


Conclusion 

This article has been written to help 
attorneys identify certain ethical is- 
sues particular to the estate planning, 
probate, and trust practice. Owing to 
space limitations, I can only touch 
upon my most memorable experi- 
ences on the committee regarding the 
probate and estate planning practice. 
I hope these experiences will benefit 
attorneys practicing in these areas. 

Most attorneys, especially those 
reading this article, are professional 
and have the utmost integrity. Un- 
fortunately, a few attorneys give our 
profession a bad name. I strongly rec- 
ommend that attorneys practicing in 
these areas volunteer to participate on 
a grievance committee. Participation 
helps The Florida Bar continue its ex- 
cellence; the attorney learns the ethics 
rules and the application to real life 
situations; and participation on the 
committee helps you become a better 
attorney and counselor to your clients. 
If you are interested in volunteering 
to participate on a committee or if you 
know of potential public members, 
contact the chief branch discipline 
counsel in your nearest branch office 
or express your interest through the 
committee appointment process held 
from December 1 through January 15 
each year. (For the branch discipline 
office nearest to your geographic loca- 
tion, go to www.floridabar.org.) 

I also suggest that attorneys prac- 
ticing in these areas become active 
in The Florida Bar Real Property, 
Probate and Trust Law Section (www. 
rpptl.org). In committee meetings and 
general sessions, you will interact 
with top attorneys across the state, 
learn about and draft proposed legis- 
lation, find a great network of friends, 
and obtain advice about practice is- 
sues. Substantive committees in the 


excuse the violation, but may affect - RPPTL section are included on the 


56 THE FLORIDA BAR JOURNAL/OCTOBER 2008 


Web site, and committee chairs are 
always looking for active members. O 
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TAX LAW 


by Jeffrey L. Rubinger 


IRS Rules Total Return Swap Tied 
to Real Estate Index Is Not Subject to FIRPTA 


n a significant taxpayer-friendly 

ruling (Rev. Rul. 2008-31),' the 

IRS ruled that a total return 

swap, the return of which was 
calculated by reference to a broadly 
based real estate index, does not give 
rise to a United States real prop- 
erty interest (USRPI) for purposes of 
§897.2 The ruling is noteworthy for 
non-US. persons investing syntheti- 
cally in US. real estate-related assets 
for at least two reasons. First, because 
of the broad definition of what consti- 
tutes a USRPI under the §897 regula- 
tions, it would not have been much of 
a stretch for the IRS to contend that 
a foreign person’s long position in a 
swap that is tied to U.S. real property 
is a USRPI for U.S. federal income 
tax purposes. Second, given all of the 
recent press dealing with the use of 
derivatives by foreign persons (primar- 
ily offshore hedge funds) to convert 
what would otherwise be U.S. source 
income into foreign source income, it 
is somewhat surprising that the IRS 
issued a positive ruling in this regard 
to begin with.* 

This article will examine the ruling 
and discuss its broader implications 
to non-US. persons investing in U.S.- 
real estate related assets through 
total return swaps. 


Total Return Swaps in General 
A total return swap is a cash-settled 
bilateral contract, in which each party 
agrees to make certain payments to 
the other depending on the value 
and distribution performance of the 
underlying asset. An investor may 
enter into a total return swap either 
1) to simulate an investment in the 
underlying asset without actually 
acquiring the underlying equity (z.e., 


a synthetic long position), or 2) to di- 
vest oneself of the economic exposure 
to a particular asset without actually 
disposing of the underlying asset (i.e. , 
a synthetic short position). 

With respect, to a synthetic long 
position, the following example il- 
lustrates how a total return swap 
over the shares of a publicly traded 
stock generally would operate. As- 
sume a foreign investor believes that 
ABC, Inc., stock will appreciate and 
generate high yields over the next 
several years. For tax and other 
considerations, instead of investing 
directly in the shares of ABC, Inc., 
the foreign investor enters into a 
five-year total return equity swap 
with an investment bank with respect 
to 1,000 shares of ABC, Inc., stock. 
At the end of each year, 1) the bank 
pays the investor an amount equal to 
the sum of a) any distributions paid 
with respect té the ABC, Inc., shares 
during the year and b) the increase, 
if any, in the fair market value of the 
ABC, Inc., shares over the course of 
the year; and 2) the investor pays to 
the bank an amount equal to the sum 
of a) an interest rate (e.g., the London 
Interbank Offered Rate or LIBOR) 
multiplied by the value of the ABC, 
Inc., shares at the beginning of the 
year and b) the decrease, if any, in 
the fair market value of the ABC, Inc., 
shares over the course of the year. Al- 
though it is not required to do so, the 
bank will purchase a certain number 
of shares of ABC, Inc., stock to hedge 
its position under the swap. 

The total return swap qualifies as a 
notional principal contract (NPC) for 
U.S. federal income tax purposes. For 
this purpose, an NPC is defined as a 
financial instrument that provides for 
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the payment of amounts by one party 
to another at specified intervals calcu- 
lated by reference to a specified index 
upon a notional principal amount in 
exchange for specified consideration 
or a promise to pay similar amounts.‘ 
The specified index would be the ABC, 
Inc., stock and the notional principal 
amount would be the value of 1,000 
shares of ABC, Inc., stock. 

For U.S. federal income tax pur- 
poses, the swap payments received 
by the foreign investor would be 
exempt from U.S. withholding tax.® 
The reason is that payments made 
pursuant to an NPC typically are 
sourced according to the residence of 
the recipient, and, therefore, would 
generate foreign source income in 
the example described above.* This is 
a much better after-tax result than 
the foreign investor would achieve 
if it invested directly in the shares 
of ABC, Inc., stock because any U.S. 
source dividend payments generally 
would be subject to a 30 percent U.S. 
withholding tax unless reduced by an 
applicable income tax treaty.’ 


FIRPTA in General 

Foreign persons are subject to US. 
federal income taxation on a limited 
basis. Unlike U.S. persons, who are 
subject to U.S. federal income tax on 
their worldwide income, foreign per- 
sons generally are subject to U.S. taxa- 
tion on two categories of income: 

e Certain passive types of U.S. source 
income (e.g., interest, dividends, rents, 
annuities, and other types of “fixed or de- 
terminable annual or periodical income,” 
collectively known as FDAP).* 

e Income that is effectively con- 
nected to a U.S. trade or business 
(ECI).° 
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FDAP income is subject to a 30 per- 
cent withholding tax that is imposed 
on a foreign person’s gross income 
(subject to reduction or elimination by 
an applicable income tax treaty) and 
ECI is subject to tax on a net basis 
at the graduated tax rates generally 
applicable to U.S. persons. 

From a U.S. federal income tax 
perspective, the primary obstacle 
facing foreign persons who invest 
in U.S. real estate is the Foreign 
Investment in Real Property Tax 
Act (FIRPTA), or more specifically 
Section 897. Under this provision, 
any gain recognized by a foreign 
person on the disposition of a USRPI 
will be treated as if such gain were 
ECI and, therefore, subject to U.S. 
federal income tax at the graduated 
rates that apply to U.S. persons. The 
source of such gain automatically will 
be treated as U.S. source income.'° 
Additionally, when §897 applies, the 
purchaser of a USRPI typically is 
required to withhold and remit to the 
IRS 10 percent of the purchase price 
in accordance with §1445. 

Section 897 represents a major de- 
parture from the U.S. federal income 
tax rules generally applicable to for- 
eign persons’ gain from the disposition 
of U.S. source capital assets. Foreign 
persons typically are not subject to 
US. federal income tax on U.S. source 
capital gains unless those gains are 
ECL. As stated above, §897 treats any 
gain recognized by a foreign person 
on the disposition of a USRPI as if it 
were U.S. source ECI. 

A USRPI is broadly defined as 1) 
a direct interest in real property lo- 
cated in the U.S., and 2) an interest 
(other than an interest solely as a 
creditor) in any domestic corporation 
that constitutes a U.S. real property 
holding corporation (i.e., a corpora- 
tion whose USRPIs make up at least 
50 percent of the total value of the 
corporation’s real property interests 
and business assets).'' Treasury 
Regulation §1.897-1(d)(2)(i) elabo- 
rates on the phrase “an interest other 
than an interest solely as a creditor” 
by stating it includes “any direct or 
indirect right to share in the appre- 
ciation in the value, or in the gross 
or net proceeds or profits generated 
by, the real property.” 


Which Source Rules Apply? 

Before the issuance of the ruling, 
there was no guidance on how the 
NPC rules work in conjunction with 
the FIRPTA provisions." In fact, the 
only mention of these two provisions 
in the same sentence was in a 1993 
statement in the preamble to the NPC 
regulations indicating that “[t]he IRS 
is considering whether notional prin- 
cipal contracts involving ... [certain] 
specified indices (e.g., United States 
real property) are subject to Section 
897.”!° This statement led some prac- 
titioners to believe that payments 
and gains with respect to total return 
swaps on USRPIs are not subject to 
the FIRPTA provisions." In that case, 
the NPC residence-based source rules 
(which result in nontaxable foreign 
source income for a foreign taxpayer) 
would trump the general source rules 
under FIRPTA (which automatically 
provide for U.S. source effectively con- 
nected income). The ruling, albeit with 
somewhat restrictive facts, provides 
support for this position. 


The Ruling 

At issue in the ruling is whether 
an interest in a total return swap, the 
return on which is calculated by ref- 
erence to a broadly based real estate 
index, is a USRPI for purposes of §897. 
In the ruling, a foreign corporation 
(FC) enters into a swap (which quali- 
fies as an NPC for U.S. federal income 
tax purposes) with an unrelated coun- 
terparty, a domestic corporation (DC). 
The swap is tied to the performance 
of an index maintained and widely 
published by Taxpayer X. Neither FC 
nor DC is related to X. 

The index seeks to measure the 
appreciation and depreciation of 
residential or commercial real estate 
values within a metropolitan statisti- 
cal area (MSA), a combined statistical 
area (CSA) (both as defined by the U.S. 
Office of Management and Budget), 
or a similarly large geographic area 
within the United States. The MSA, 
CSA, or similarly large geographic 
area has a population exceeding one 
million people. The index is calculated 
by reference to 1) sales prices (ob- 
tained from various public records), 
2) appraisals and reported income, 
or 3) similar objective financial infor- 
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mation, each with respect to a broad 
range of real property holdings of 
unrelated owners within the relevant 
geographic area during a relevant 
testing period. Using proprietary 
methods, this information is weighted, 
aggregated, and mathematically 
translated into the index. Because of 
the broad-based nature of the index, 
an investor cannot, as a practical 
matter, directly or indirectly own or 
lease a material percentage of the 
real estate, the values of which are 
reflected by the index. 

Pursuant to the swap, FC profits if 
the index appreciates (i.e., to the ex- 
tent the underlying United States real 
property in the particular geographic 


’ region appreciates in value) over cer- 


tain levels. Conversely, FC suffers a 
loss if the index depreciates (or fails 
to appreciate more than at a specified 
rate). During the term of the swap, DC 
does not, directly or indirectly own 
or lease a material percentage of the 
real property, the values of which are 
reflected by the index. 

Without much analysis, the IRS 
concludes that, because of the broad- 
based nature of the index, the NPC 
does not represent a “direct or indirect 
right to share in the appreciation in 
the value ... [of] the real property” 
within the meaning of Treasury Regu- 
lation §1.897-1(d)(2). Accordingly, FC’s 
interest in the NPC calculated by 
reference to the index is not a USRPI 
for purposes of §897. 


Significance of the Ruling 

While there are undoubtedly a 
number of critical factors in the ruling 
that limit its application to a broader 
setting, including the fact that 1) 
neither party to the swap are related 
to Taxpayer X, 2) because of the broad- 
based nature of the index, an investor 
cannot, as a practical matter, directly 
or indirectly own or lease a material 
percentage of the real estate, the val- 
ues of which are reflected by the index, 
and 3) during the term of the swap, 
DC does not directly or indirectly own 
or lease a material percentage of the 
real property, the values of which are 
reflected by the index, the ruling itself 
is still significant. As noted earlier, the 
§897 regulations broadly define a US- 
RPI to include “any direct or indirect 
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right to share in the appreciation in 
the value, or in the gross or net pro- 
ceeds or profits generated by, the real 
property.” Clearly, under the facts of 
the ruling the terms of the swap allow 
the foreign counterparty, FC, to share 
in the appreciation in the value of 
US. real property by profiting under 
the contract if the index appreciates 
over certain levels. Therefore, it is 
somewhat surprising that the IRS 
ruled that the swap did not give rise 
to a USRPI. 

It is evident that the most impor- 
tant factor in the ruling is, because of 
the broad-based nature of the index, 
FC’s inability to, directly or indirectly, 
own or lease a material percentage of 
the real estate, the values of which 
are reflected by the index. The ques- 
tion, however, is how broadly based 
does the index need to be in order for 
a swap, the performance of which is 
tied to that index, not to constitute a 
USRPI for purposes of §897? Based on 
the facts of the ruling, it would seem 
to be sufficient if the index not only 
measured the appreciation or depre- 
ciation of commercial or residential 
real estate in major metropolitan 
areas, such as New York, Chicago, or 
San Francisco, but also smaller cities, 
such as Ocala, Florida, so long as the 
population in that area exceeds one 
million people.” A similar issue that 
is not addressed is what constitutes 
the direct or indirect ownership or 
lease of a “material” percentage of 
the real estate in a particular area 
for purposes of the ruling? In an 
unrelated context, at least one court 
has held that 73 percent constitutes a 
“material” percentage for purposes of 
determining whether an acquisition of 
assets for stock and cash constitutes 
a tax-free reorganization.'® 

Furthermore, another important 
concern that is not clearly addressed 
in the ruling is whether a total re- 
turn swap could be tied to the per- 
formance of something other than a 
broadly based real estate index (such 
as shares in a REIT) in order not to 
constitute a USRPI, so long as the 
foreign investor could not, as a practi- 
cal matter directly or indirectly own 
or lease a material percentage of the 
real estate owned by the REIT." For- 


eign taxpayers generally need to be ~ 


concerned about two types of REITs 
for U.S. federal income tax purposes: 
1) domestically controlled REITs,'* 
and 2) publicly traded REITs. 

The significance of an REIT being 
domestically controlled for this pur- 
pose is that shares in such REIT will 
not constitute a USRPI for purposes 
of §897."° As a result, gain realized 
by a foreign taxpayer from the dispo- 
sition of the shares in a domestically 
controlled REIT will not be subject to 
US. federal income tax.” Distributions, 
however, by a domestically-controlled 
REIT to a foreign taxpayer to the 
extent attributable to gain from the 
sale or exchange of USRPIs will be 
taxable under §897(h) and subject to 
withholding tax under §1445(e)(6).”! 
Accordingly, from a U.S. federal income 
tax perspective, it would appear to be 
more beneficial for a foreign taxpayer 
to gain economic exposure to shares 
in a domestically controlled REIT by 
means of a total return swap, rather 
than acquire the REIT shares directly. 
This results from the fact that any swap 
payments tied to distributions from the 
REIT to the extent attributable to gain 
from the sale or exchange of USRPIs 
will be exempt from U.S. withholding 
tax under the NPC rules, as opposed to 
being taxed under the general §897(h) 
and §1445(e)(6) rules. 

The question, however, is whether 
in this scenario the interest in the 
swap would be excluded from USRPI 
treatment under the ruling. It would 
seem that where the underlying 
asset itself (i.e., shares in a domesti- 
cally controlled REIT) is not a USRPI 
under §897, that a long position in a 
swap, the performance of which is tied 
to the value and distribution perfor- 
mance of the REIT shares, would not 
constitute a USRPI as well. Assuming 
this is the result, the IRS would only 
have the ability to tax the foreign in- 
vestor under §§897(h) and 1445(e)(6) 
if the swap caused the foreign investor 
to be treated as the actual owner of 
the REIT shares under common law 
principles.”? Given the differences 
between actual share ownership and 
a long position in a swap with respect 
to shares in a domestically controlled 
REIT,” the IRS likely would be facing 
an uphill battle in this regard.* This 
would seem to be the case, regard- 
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less of whether the foreign investor 
could, as a practical matter, directly 
or indirectly, own or lease a “material” 
percentage of the real estate owned by 
the domestically controlled REIT. 

A similar issue may arise with 
respect to shares in a publicly traded 
REIT, depending on the level of own- 
ership held by the foreign taxpayer 
in such REIT. Foreign taxpayers who 
do not own more than five percent of 
any class of stock in a publicly traded 
REIT will not be taxed under §897 on 
either a disposition of the REIT shares 
or on the receipt of a distribution from 
the REIT, regardless of whether the 
distribution is attributable to gain 
from the sale or exchange of USRPIs. 


’ A foreign taxpayer, however, who owns 


more than five percent of a publicly 
traded REIT will be subject to U.S. 
federal income tax under Section 897 
on any gain realized from the disposi- 
tion of the REIT shares (assuming the 
REIT is not domestically controlled 
and constitutes a U.S. real property 
holding corporation) and on any dis- 
tributions from the REIT to the extent 
attributable to gain from the sale or 
exchange of USRPIs.” 

Because of the adverse U.S. federal 
income tax consequences that would 
result to a foreign taxpayer who di- 
rectly owns more than five percent 
of a publicly traded REIT, it would 
appear that an investment in a swap 
with respect to a greater than five 
percent interest in a publicly traded 
REIT would yield a much higher 
after tax return than would a direct 
investment in the REIT shares. As 
previously indicated, this is because 
the swap payments would be exempt 
from U.S. withholding tax. The ruling, 
however, does not appear to address 
the issue of whether the swap in this 
scenario would be excluded from 
USRPI treatment under §897, if the 
foreign investor could not, as a practi- 
cal matter, directly or indirectly own 
or lease a “material” percentage of the 
real estate owned by the REIT. 


Whether the Maturity of a 
Swap Constitutes a 
“Disposition” Under §897 

A final (and much more difficult) 
issue that the ruling does not address, 
assuming the interest in the swap does 


~ 
4 


constitute a USRPI for purposes of 
§897, is whether the maturity of the 
swap gives rise to a taxable “disposi- 
tion” of such USRPI. As noted earlier, 
§897 is triggered only when a foreign 
taxpayer disposes of a USRPI. Al- 
though §897 does not define the term 
“disposition,” the §897 regulations pro- 
vide that the term disposition “means 
any transfer that would constitute a 
disposition by the transferor for any 
purpose of the Internal Revenue Code 
and regulations thereunder.” 

With respect to a total return swap, a 
disposition could possibly result on ei- 
ther the maturity of the swap or upon a 
termination or assignment of the swap, 
depending on the characterization of 
the swap payments. Three types of pay- 
ments are made in connection with a 
total return swap: 1) periodic payments, 
2) nonperiodic payments, and 3) termi- 
nation payments. A periodic payment is 
defined as a payment made or received 
pursuant to an NPC that is payable 
at intervals of one year or less during 
the entire term of the contract, that is 
based on a specified index, and that is 


based on a single notional principal 
amount.”’ A nonperiodic payment, on 
the other hand, is a payment made or 
received with respect to an NPC other 
than a periodic payment or termination 
payment.”® 

Finally, a termination payment is 
defined as a payment made or re- 
ceived to extinguish or assign all or a 
proportionate part of the remaining 
rights and obligations of any party un- 
der a NPC.” Of these three categories 
of payments, the only one that likely 
gives rise to a disposition for purposes 
of §897 is a “termination payment.” 

This conclusion is based on the ef- 
fect of §1234A, which provides that 
“gain or loss attributable to the can- 
cellation, lapse, expiration, or other 
termination of a right or obligation 
with respect to property which is (or 
on acquisition would be) a capital as- 
set in the hands of the taxpayer shall 
be treated as capital gain or loss from 
the sale of a capital asset.” Proposed 
regulations under §1234<A specifically 
confirm that any gain or loss arising 
from the termination of a swap is sub- 


ject to §1234A.*° Assuming a position 
in a swap constitutes a capital asset 
in the hands of the taxpayer (which 
generally should be the case unless the 
taxpayer is a swaps dealer),*! a pay- 
ment made or received to terminate 
the swap should constitute a sale of 
that position for purposes of §1234A. 
As noted above, because the term “dis- 
position” includes a sale, a termination 
payment clearly should give rise to a 
disposition for purposes of §897. 

On the other hand, the IRS ap- 
parently believes that the receipt of 
periodic and nonperiodic payments do 
not constitute a “cancellation, lapse, 
expiration or other termination” with 
respect to a capital asset. The IRS 
has ruled that the receipt of periodic 
payments (including the final periodic 
payment) does not result in a §1234A 
“sale” because such payments are 
simply made according to the origi- 
nal terms of the contract.*? Similarly, 
the IRS has ruled that the receipt of 
nonperiodic payments does not give 
rise to a §1234A “sale” because such 
payments do not terminate an NPC.* 
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Proposed regulations issued under 
§1234A confirm these results. 

Furthermore, the §897 regulations 
appear to indicate by way of example 
that the receipt of the final periodic and 
nonperiodic payments on the maturity 
of the swap should not result in a §897 
disposition.* In the example, a foreign 
corporation lends $1 million to a domes- 
tic individual, secured by a mortgage 
on residential real property purchased 
with the loan proceeds. Under the loan 
agreement, the foreign corporate lender 
will receive fixed monthly payments 
from the domestic borrower, constitut- 
ing repayment of principal plus interest 
at a fixed rate, and a percentage of the 
appreciation in the value of the real 
property at the time the loan is retired. 
The example states that, because of 
the foreign lender’s right to share in 
the appreciation in the value of the 
real property, the debt obligation gives 
the foreign lender an interest in the 
real property “other than solely as a 
creditor.” Nevertheless, the example 
concludes that §897 will not apply to 
the foreign lender on the receipt of ei- 
ther the monthly or the final payments 
since these payments are considered to 
consist solely of principal and interest 
for U.S. federal income tax purposes. 
In other words, the example concludes 
the receipt of the final payments did 
not result in a disposition of the debt 
obligation for purposes of §897. The 
example did note, however, that a sale 
of the debt obligation by the foreign 
corporate lender would result in gain 
that is taxable under §897. 

Although this example deals with 
payments received pursuant to a 
shared appreciation mortgage rather 
than a total return swap, in both situ- 
ations the foreign investor’s rights to 
participate in the appreciation of 
the underlying real estate are con- 
tractually based. Accordingly, even 
if an interest in a swap constitutes a 
USRPI for purposes of §897, it seems 
that, unless the swap is terminated or 
assigned prior to its stated maturity, 
§897 should not apply to treat the 
final periodic and nonperiodic pay- 
ments as a “disposition.” 


Conclusion 
Since the preamble to the final 
NPC regulations was issued in 1993,” 


no guidance has existed relating to 
how the NPC rules work in conjunc- 
tion with the FIRPTA provisions. 
Given the broad definition of what 
constitutes a USPRI under the §897 
regulations, the ruling certainly 
comes as a welcome surprise to many 
practitioners in this area. It will be 
interesting to see whether banks and 
other financial institutions attempt 
to take advantage of the ruling by 
creating their own real estate indices 
in a manner that would allow foreign 
investors to share in the appreciation 
of U.S. real property without trigger- 
ing tax under §897.0 
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LAW 


by Victoria M. Ho and Stephanie A. Sussman 


Appellate Court Trends in Rehabilitative Alimony: 


ehabilitative alimony is a 
R=: used by courts to allow 

a former spouse to “establish 
the capacity for self-support ... either 
through the redevelopment of previ- 
ous skills or provision of the training 
necessary to develop potential sup- 
portive skills.”’ An award of reha- 
bilitative alimony should be based 
on a consideration of the factors set 
forth in FS. §61.08. It is clear that 
some statutory factors carry more 
weight than others when the issue of 
rehabilitative alimony is before the 
court; however, there are factors not 
mentioned in §61.08 that can also 
influence a court in its rehabilitative 
alimony decisions. 

Ten years ago, appellate court 
trends in both permanent alimony 
awards and rehabilitative alimony 
awards were examined.” During this 
time, many cases have been decided 
which require a second look at the 
trends.’ This article will examine deci- 
sions on rehabilitative alimony during 
the past 10 years.‘ This article ad- 
dresses the cases and trends emerging 
since 1997 and only addresses initial 
awards of rehabilitative alimony, not 
modification proceedings. 


The Chart 

A chart addressing Florida cases 
decided in the last 10 years where the 
court provided an analysis of why it 
either affirmed or reversed an award 
of rehabilitative alimony is avail- 
able by email request to stephanie@ 
asbellho.com. (This chart is divided 
into two main sections: Cases in which 
the rehabilitative award was affirmed 
and cases in which the rehabilitative 
award was reversed. Within each 


10 Years Later 


of these two sections the cases are 
organized by district and in reverse 
chronological order. Some of the cases 
are highlighted in either blue, green, 
or red. The blue cases represent those 
in which permanent alimony was also 
awarded; the green cases are those in 
which an award of bridge the gap ali- 
mony was discussed; and the red cases 
are those in which the rehabilitative 
alimony was denied because the mar- 
riage did not harm the employability 
of the recipient spouse.) 


Background 

Canakaris v. Canakaris, 328 So. 2d 
1297 (Fla. 1980), is the seminal case 
on alimony awards in Florida. Besides 
defining the purpose of rehabilitative 
awards, the Canakaris court estab- 
lished that awards of alimony should 
not be based on inflexible rules that 
prevent courts from doing justice 
between the parties.° This flexibility 
is what allows appellate courts to 
go beyond §61.08 when deciding if 
a spouse is entitled to an award of 
rehabilitative alimony. Section 61.08 
allows trial courts to consider any rel- 
evant factor when fashioning awards 
of alimony.® Although appellate courts 
making decisions on rehabilitative 
awards look for specific requirements 
to be met before affirming a rehabili- 
tative alimony award, as the following 
analysis will illustrate, there is more 
than one way to influence the court. 


Rehabilitative Plans 

Ten years ago it was clear that the 
most important factor in fashioning 
a rehabilitative alimony award was 
the presentation of a rehabilitative 
plan.’ This still holds true. The most 
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effective way to ensure an award of 
rehabilitative alimony is to present 
a detailed, written plan to the court 


' specifying the client’s roadmap to- 


ward employability. Supporting this 
assertion is the fact that in 17 of the 
49 cases (35 percent) we reviewed, 
an award of rehabilitative alimony 
was reversed or denied based solely 
on the absence of factual findings or 
the failure of the recipient spouse to 
present a valid rehabilitative plan.* 
There are no specific rules regard- 
ing what should be included in a re- 
habilitative plan, and a rehabilitative 
plan may be oral or written.’ Even the 
cases in which the court focuses on 
the sufficiency of the rehabilitative 
plan are decided based on different 
aspects of the plan. However, a few 
cases provide particularly good il- 
lustrations of what to consider when 
structuring a rehabilitative plan. For 
instance, in Hausdorff v. Hausdorff, 
913 So. 2d 1267, 1268 (Fla. 4th DCA 
2005), the Fourth District Court af- 
firmed a rehabilitative award in which 
the rehabilitative plan included the 
specific school the wife would attend, 
her intended degree, the estimated 
cost of tuition and textbooks, and that 
the husband’s obligation to fund the 
rehabilitation would expire in four 
years. The court found this plan to be 
sufficient to support the trial court’s 
award of rehabilitative alimony.'° 
Alternatively, in Ingram v. Ingram, 
750 So. 2d 130, 131 (Fla. 2d DCA 1998), 
the Second District Court reversed an 
award of rehabilitative alimony for a 
wife who already had a college degree 
and requested rehabilitative alimony 
in order to earn an MBA. The wife had 
not yet taken the necessary admis- 
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sions test and was planning on taking 
courses at a more expensive private 
university rather than a less expen- 
sive public university.'! This plan did 
not contain many specifics and had 
elements that indicated to the court 
the wife was less than serious about 
being rehabilitated.’ 

The difference between these two 
cases, on their faces, is the level of detail 
in the plans and the perceived motiva- 
tions of the spouses seeking rehabilita- 
tion. Ultimately, the plan must show 
that the requesting spouse will be able 
to earn more money after the rehabilita- 
tion period so that he or she will be at 
least partially self-supporting.'* 


Length of Marriage 

The length of a marriage is an 
enumerated factor in §61.08," yet it 
is not a crucial factor when arguing 
for or against an award of rehabilita- 
tive alimony.'> However, in a long- 
term marriage, in order to obtain a 
combined award of permanent and 
rehabilitative alimony, there must 
be evidence that the recipient spouse 
can actually be rehabilitated to be, 


at least partially, self-sufficient.'* In 
order to determine if a spouse can be 
rehabilitated, a court will consider the 
impact of the marriage on the career, 
employability, or the self-sufficiency 
of the receiving spouse. So, while the 
length of the marriage itself is not a 
crucial factor, it may be relevant to 
the impact of the marriage on the 
receiving spouse’s ability to become 
self-supporting. 

The impact of a marriage on the ca- 
reer, employability, or self-sufficiency 
of a spouse is easily understood by 
envisioning a spouse who either gave 
up or postponed a career or education 
to benefit the other spouse, or a spouse 
who has been out of the job market for 
so long that he or she needs education 
or retraining before reentering the 
workforce. This ‘is usually the result 
of the recipient spouse having spent 
a significant period of time caring for 
children or supporting the other spouse 
in advancing his or her career. 

Many cases address the issue of 
a spouse postponing or interrupting 
a career or education. For example, 
in Alpha v. Alpha, 885 So. 2d 1023 


(Fla. 5th DCA 2004), the Fifth Dis- 
trict affirmed a rehabilitative award 
when, during the marriage, the wife 
abandoned her goal of becoming a 
social worker in order to work in 
the husband’s insurance office. The 
court reasoned that, even though the 
wife held two insurance licenses, she 
should be able to pursue the career 
of her choice.’ The Fifth District has 
approved awards of rehabilitative ali- 
mony in multiple other cases when a 
wife supported a husband throughout 
his career rather than pursue one of 
her own."* In Knoff v. Knoff, 751 So. 2d 
167 (Fla. 2d DCA 2000), fhe Second 
District reached the same result in a 
case in which the husband and wife 
agreed that the wife would give up 
her career in order to stay home with 
the children. In Layeni v. Layeni, 843 
So. 2d 295 (Fla. 5th DCA 2003), the 
Fifth District also awarded rehabili- 
tative alimony in a case in which a 
wife stayed home with the children 
throughout the seven-year marriage 
and, thus, needed assistance to reen- 
ter the workforce. In Young v. Hector, 
740 So. 2d 1153 (Fla. 3d DCA 1998), 
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the Third District reached a similar 
result in a case in which the husband 
needed to update his job skills in order 
to return to work as an architect. All 
of these cases have different facts, 
yet they all reach the same result 
in awarding rehabilitative alimony 
to a spouse who needs assistance in 
becoming self-sufficient. 

Conversely, almost every district 
has found that a spouse should not 
receive rehabilitative alimony if the 
marriage did not impact the ability 
of the spouse to be self-supporting.’® 
When arguing for or against reha- 
bilitative alimony, you will be more 
effective if you focus on whether the 
marriage impacted the employability 
of the spouse rather than emphasizing 
the length of the marriage. This trend 
is illustrated by the cases highlighted 
in red on the chart. In Landow uv. 
Landow, 824 So. 2d 278 (Fla. 4th DCA 
2002), the wife sought rehabilitative 
alimony in connection with the dis- 
solution of her five-year marriage. In 
denying her request, the appellate 
court reasoned that her business did 
not suffer as a result of the marriage.” 
Another case from the Fourth District, 
Bode v. Bode, 920 So. 2d 841 (Fla. 
4th DCA 2006), also illustrates this 
point as the court denied an award of 
rehabilitative alimony in a less than 
two-year marriage to a wife who left 
a good paying job in another country. 
The court reasoned that, despite her 
move to the United States, there was 
no evidence that the marriage harmed 
her employability.”' The Fifth District 
reached the same result in Rivers v. 
Rivers, 785 So. 2d 752 (Fla. 5th DCA 
2001), as it affirmed the denia! of 
rehabilitative alimony in a three and 
a half-year marriage to a wife whose 
employability did not suffer from the 
marriage. 

In Ingram, the Second District did 
not state that rehabilitative alimony 
should not be awarded without a 
showing of harm to a spouse’s em- 
ployability, but the court did reject 
an award to a spouse who earned a 
college degree during the marriage. 
This outcome indicates that some 
negative impact of the marriage must 
be shown in order to get rehabilitative 
alimony. In two cases, Sutton v. Hart, 
746 So. 2d 1175 (Fla. 3d DCA 1999), - 


and Sierra v. Sierra, 776 So. 2d 966 
(Fla. 3d DCA 2000), the Third District 
denied rehabilitative alimony to wives 
who, after short-term marriages, 
sought to continue their educations. 
In both cases the court reasoned that 
neither had suffered any harm to 
their employability as a result of the 
marriages.” 

This pattern of short-term mar- 
riages resulting in the denial of 
rehabilitative alimony should not be 
seen as a complete bar to rehabilita- 
tive alimony in the dissolution of a 
short-term marriage. Even in a very 
short-term marriage, it may be pos- 
sible to obtain a rehabilitative award 
if there was some harm caused by 
the marriage to the recipient spouse’s 
ability to become self-supporting.” 


Age of Recipient Spouse 

The age of the recipient spouse is 
not a primary factor in the determi- 
nation of an award of rehabilitative 
alimony. If the age of the recipient 
spouse was a primary factor, it would 
be difficult to explain why awards are 
approved for both 45-year-olds™ and 
29-year-olds.”° In fact, many of the 
cases examined for this article do not 
even provide the ages of the spouses, 
and the other factors present in those 
cases were clearly viewed by the court 
as more significant.”° One of these 
factors is the ability of the recipient 
spouse to be rehabilitated. In Cleary 
v. Cleary, 872 So. 2d 299 (Fla. 2d DCA 
2004), the Second District awarded 
rehabilitative alimony to a 44-year- 
old wife when the husband presented 
evidence that she could be retrained 
to go back into her field. While no case 
states that age directly correlates with 
one’s ability to be rehabilitated, com- 
mon sense tells us that there is a valid 
argument that an older spouse may 
not be able to be rehabilitated to the 
point of even partial self-sufficiency. 


Disparity of Income 

Disparity of income is another factor 
that a court may consider in connec- 
tion with an award of rehabilitative 
alimony. Some decisions reference 
income disparity as a factor to be 
considered before awarding or denying 
rehabilitative alimony. In Cardillo v. 
Cardillo, 707 So. 2d 350 (Fla. 2d DCA 
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1998), the Second District reversed a 
rehabilitative award in favor of per- 
manent alimony when the court found 
that “even with retraining, the wife 
will only make a salary that is one- 
fifth of that enjoyed by the husband.” 
Note that there were other factors 
contributing to this decision, including 
the parties’ two minor children and 
the fact that the husband benefited 
from the wife staying at home.”’ The 
Fifth District also referenced income 
disparity in Alpha v. Alpha, 885 So. 2d 
at 1031 (Fla. 5th DCA 2004), as it ac- 
knowledged that the trial court’s find- 
ing that the husband’s net monthly 
income was almost 20 times higher 
than the wife’s supported an award 


_ of rehabilitative alimony. Although 


income disparity is not a major factor 
when making a decision on a reha- 
bilitative alimony award, the basic 
requirement that the payor has the 
ability to pay the alimony requested 
makes evidence of income disparity 
important nonetheless.” 


Children 

In marriages when one party stays 
home to raise children, courts are 
prone to awarding permanent rather 
than rehabilitative alimony. In Cardi- 
llo, 707 So. 2d at 351, and Knoff, 751 So. 
2d 167, the Second District held that 
when one spouse foregoes a career for 
a long period of time in order to stay 
home to raise children, permanent 
alimony is more appropriate than re- 
habilitative alimony. In both of those 
cases, the parties were married for 
approximately 14 years and the wives 
stayed home to care for the children for 
nine of those 14 years.” 

However, a spouse staying home to 
care for children may support a reha- 
bilitative award due to interruption of 
that spouse’s career or education. This 
concept was illustrated in Williams v. 
Williams, 904 So. 2d 488 (Fla. 3d DCA 
2005), when the Third District held 
that an award of rehabilitative ali- 
mony was more appropriate than an 
award of permanent or bridge the gap 
alimony for a wife who stayed home 
and raised children for over 10 years. 
The court’s reasoning was that the 
parties were fairly young (37) and that 
the wife had no education or skills and 
she had become a homemaker after 
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the birth of the first child.*° In Lay- 
eni, 843 So. 2d 295, the Fifth District 
found that a wife who stayed home 
during the entirety of a seven-year 
marriage to take care of two children, 
one with special needs, was entitled to 
rehabilitative rather than permanent 
alimony. The court reasoned that, 
even though the wife was caring for a 
special needs child which may justify 
a permanent alimony award, the wife 
presented a sufficient rehabilitative 
plan which permitted the trial court 
to properly deny permanent alimony 
in this short-term marriage.*! 

These cases indicate that other 
factors are more likely to influence 
the type of alimony awarded. Even a 
pregnant mother of three who fails to 
present a rehabilitative plan and who 
fails to present sufficient evidence 
of her entitlement to other types of 
alimony will not be awarded alimony 
simply because she has children to 
care for.*” 


Health of Recipient Spouse 
The poor mental or physical health 


of the recipient spouse generally 
precludes a rehabilitative award due 
to the attendant lack of ability to be 
rehabilitated.** However, courts may 
award rehabilitative alimony to a 
spouse with health problems if there is 
evidence that he or she can become at 
least partially self-supporting.** Courts 
will most likely not consider the poor 
health of a spouse if the health condi- 
tions existed prior to the marriage.*° 
The classic example of a spouse 
in poor health receiving permanent 
alimony rather than rehabilita- 
tive alimony was illustrated by the 
Fifth District in Bracero v. Bracero, 
849 So. 2d 388 (Fla. 5th DCA 2003). 
The court approved an award of 
permanent alimony to a wife, even 
though the husband claimed that 
rehabilitative was more appropri- 
ate.** The wife in that case suffered 
from chronic allergies and other 
medical problems that caused her to 
experience fatigue and tiredness.*’ 
She had only a high school education 
and no recent employment.** The 
appellate court found that, while 


some income should be imputed to 
the wife, the wife’s poor health and 
lack of marketable skills supported 
the award of permanent alimony 
over rehabilitative alimony.” 

The Fifth District also decided 
Layeni v. Layeni, 843 So. 2d 295 
(Fla. 5th DCA 2003), in which the 
wife’s health was impaired due to 
serious illnesses. The appellate 
court affirmed trial court’s denial of 
permanent alimony, but remanded 
for the consideration of the wife’s 
oral rehabilitation plan.” The inter- 
esting aspect of this case is that it 
was the wife with poor health who 
requested rehabilitation.*' However, 
a look at her plan indicates that 
she only planned to take one class 
per semester due to her impaired 
health and her obligations to her 
children.*? A close reading of this 
case reveals the possibility that the 
appellate court could not find that 
the trial court abused its discretion 
in denying permanent alimony in 
this seven-year marriage, but none- 
theless believed that this wife was 
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entitled to some type of alimony and, 
thus, awarded her rehabilitative 
alimony for an extended period of 
time. 

There is a notable lack of analysis 
in recent case law on the issue of the 
health of the recipient spouse as it 
relates to an award of rehabilitative 
alimony. Rather, this factor is again 
secondary to the two most important 
factors, the rehabilitative plan and the 
impact of the marriage on the employ- 
ability of the recipient spouse. 


Agreements 

Ten years ago the cases addressing 
agreements between spouses for one 
person to stay home with the children 
or simply not to work seemed to per- 
suade courts to make alimony awards 
that respected those agreements.** 
Today, courts may or may not allow 
an agreement of the spouses to con- 
trol whether rehabilitative alimony is 
awarded. 

In Alpha v. Alpha, 885 So. 2d 1023 


(Fla. 5th DCA 2004), the Fifth District 
found that when a wife agreed to ob- 
tain two insurance licenses and work 
in the husband’s business rather than 
pursue her goal of becoming a social 
worker, that rehabilitative alimony 
was appropriate to allow the wife to 
reach her goals after the divorce. This 
same conclusion was reached in Rowl 
v. Rowl, 864 So. 2d 1236 (Fla. 5th DCA 
2004), in a marriage in which the wife 
agreed to follow the husband and be a 
homemaker while the husband was in 
the Navy.‘ These cases are examples 
of agreements made during the mar- 
riage that failed to convince the court 
to award permanent alimony. 

In other cases, appellate courts 
have required trial courts to consider 
agreements between spouses when 
determining whether permanent or 
rehabilitative alimony is more ap- 
propriate. In both Walker v. Walker, 
818 So. 2d 711 (Fla. 2d DCA 2002), 
and Cardillo v. Cardillo, 707 So. 2d 
350 (Fla. 2d DCA 1998), the Second 


District found that when the par- 
ties agreed that the wife would stay 
home and care for the children, a trial 
court must make findings to indicate 
whether rehabilitative or permanent 
alimony is appropriate to maintain 
the standard of living enjoyed during 
the marriage. In Knoff v. Knoff, 751 So. 
2d 167 (Fla. 2d DCA 2000), this con- 
sideration led the Second District to 
its holding that permanent alimony is 
more appropriate than rehabilitative 
for a wife who agrees to care for the 
children while the husband advances 
his career. 

The holding in Blanchard uv. 
Blanchard, 793 So. 2d 989 (Fla. 2d 
DCA 2001), is an example of certain 


_ agreements between spouses being 


completely discounted when awarding 
alimony. The Blanchard court held 
that when husband and wife agreed 
for the husband to attempt a new, less 
lucrative profession, the husband was 
not entitled to rehabilitative or bridge 
the gap alimony after the parties de- 
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cided to divorce.* 

Courts may consider agreements 
between the parties when fashioning 
rehabilitative awards. However, the 
decisions in these cases can actually 
be tied to other factors, such as the 
impact of the marriage on the employ- 
ability of the recipient spouse. Thus, 
mutual decisions made during the 
marriage are not likely to dictate the 
type of alimony awarded at the time 
of the divorce. 


Marital Standard of Living 

The standard of living enjoyed 
during the marriage may impact 
the decision of whether to award 
rehabilitative alimony. However, it is 
a minor factor. When a court consid- 
ers the marital standard of living as 
relevant to a rehabilitative award, the 
standard of living generally requires 
a rehabilitative award high enough to 
maintain a standard of living similar 
to that experienced during the longer, 
gray area marriage. 

The classic example of the mari- 
tal standard of living impacting an 
award of rehabilitative alimony is 
illustrated by a fairly long marriage 
with a high standard of living result- 
ing in a permanent award rather than 
a rehabilitative award. In Mobley v. 
Mobley, 778 So. 2d 343 (Fla. 1st DCA 
2001), the First District decided a case 
in which the parties were married for 
approximately 13 years and lived only 
on the husband’s income. The court 
found that when reconsidering the 
alimony award on remand, the trial 
court must award sufficient perma- 
nent alimony to maintain the wife 
at the standard of living experienced 
during the marriage.’ This holding 
also took into consideration the wife’s 
poor health and her failure to present 
a rehabilitative plan.** Nonetheless, 
the court’s ruling that only perma- 
nent alimony should be considered 
indicates that rehabilitative alimony 
is generally not sufficient to maintain 
the standard of living experienced 
during a marriage. 

Other cases indicate that the 
marital standard of living may be 
sustained through an award of reha- 
bilitative alimony. In Young v. Hector, 
740 So. 2d 1153 (Fla. 3d DCA 1999), 
the Third District indicated that in a 


longer, gray area marriage (13 years) 
the marital standard of living is rel- 
evant to a rehabilitative award when 
permanent alimony is denied. The 
court found that permanent alimony 
was properly denied, but the award 
of rehabilitative alimony was inad- 
equate to cover all of the expenses 
of rehabilitation and to maintain 
the lifestyle enjoyed during the mar- 
riage.” In Yitzhari v. Yitzhari, 906 So. 
2d 1250 (Fla. 3d DCA 2005), the court 
further indicated that in a gray area 


the best 


ARE ENJOYED ONE BITE AT A TIME. 


marriage in which a high standard of 
living was experienced, a court must 
consider both permanent and rehabil- 
itative alimony. Similarly, in Walker, 
818 So. 2d at 713, the Second District 
found that an alimony award, whether 
permanent or rehabilitative, should 
ensure that a spouse maintains a 
lifestyle “reasonably commensurate 
with the marital lifestyle” both dur- 
ing and after a rehabilitative period. 
Again, this was a 12-year, gray area 
marriage.” 
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For rehabilitative alimony purpos- 
es, the standard of living experienced 
during the marriage is most relevant 
in longer, gray area marriages when 
permanent alimony is not awarded. 


Bridge the Gap Alimony 

Bridge the gap alimony is closely 
related to rehabilitative alimony in 
both form and function. The purpose 
of bridge the gap alimony is to “assist 
a spouse with any legitimate, identifi- 
able, short-term need under circum- 
stances where a lump sum award is 
reasonable and when the other spouse 
has the ability to pay the award.” 
While both awards assist a spouse in 
making the change from married life 
to single life, bridge the gap is used 
for shorter transitional periods. 

The first district court to approve of 
the use of alimony to bridge the gap 
was the Fourth District in Murray v. 
Murray, 374 So. 2d 622 (Fla. 4th DCA 
1979). The court found that a “short 
period of rehabilitative alimony suf- 
ficient to ‘bridge the gap’ between the 
high standard of living enjoyed dur- 
ing the brief marriage and the more 
modest standard that the wife can 
provide for herself” was appropriate 
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in a seven-month marriage.” The next 
court to expressly recognize this type 
of award was the Third District in 
Tribar v. Iribar, 510 So. 2d 1023 (Fla. 
3d DCA 1987). This court also labeled 
a short award of alimony in order to 
assist the wife in transitioning from 
married to single life as a bridge the 
gap type of rehabilitative award. In 
1988, the First District mentioned 
bridging the gap as a consideration in 
fashioning alimony awards; however, 
three years later, the court expressly 
recognized that a bridge the gap 
award could serve the purpose of help- 
ing a spouse transition to single life.®* 
This court also viewed a bridge the 
gap award as a type of rehabilitative 
alimony.” In 1994, the Second District 
seemed to make a distinction between 
rehabilitative alimony and bridge the 
gap alimony in Zelahi v. Zelahi, 646 
So. 2d 278 (Fla. 2d DCA 1994). In 
reversing a trial court’s rehabilitative 
award, the appellate court directed 
that the award must be supported by 
findings of a plan for rehabilitation.’ 
An award issued without these find- 
ings must have been the trial judge’s 
attempt to bridge the gap.** These 
cases and their progeny established 
bridge the gap alimony 
as a viable option in situ- 
ations when a spouse 
needed help to transition 
from married to single 
life. However, it was not 
until very recently that 
the Fifth District Court 
also approved this type of 
award. 

In March 2007, in 
Price v. Price, 951 So. 
2d 55, 59 (Fla. 5th DCA 
2007), the Fifth District 
Court recognized a tri- 
al court’s frustration at 
not having an avenue 
to make a short-term 
alimony award to assist 
the wife in transitioning 
to single life. The court 
examined three possible 
legal justifications for an 
award of bridge the gap 
alimony, and found that 
a bridge the gap award 
could be viewed as a type 
of rehabilitative award; a 
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lump sum award being paid in install- 
ments to assist during the post-di- 
vorce transition; or as a tool necessary 
to do equity between the parties, as 
permitted in §61.08.°° The court made 
clear that it was time to recede from 
its previous precedent of disapproving 
all bridge the gap awards,” and while 
it did not expressly overrule its prior 
precedent, it expressed its belief that 
a majority of the Fifth District would 
agree to reconsider the issue.*! 
Rehabilitative alimony and bridge 
the gap alimony meet a similar need 
for transitional support. Arguments in 
favor of bridge the gap alimony may 
bolster an argument for rehabilita- 
tive alimony in convincing the court 


. that the potential recipient spouse 


is in need of transitional assistance, 
but may also hinder a request for 
rehabilitative alimony by exhibiting 
to a judge that only a short period of 
help is needed to transition. Bridge 
the gap alimony plays an increasingly 
important role in the alimony arena. 
It should be considered by counsel 
for both the payors and recipients as 
a means either to limit the amount 
of alimony the client will pay for a 
transition period or to ensure that the 
client gets some assistance during the 
transition from married to single life. 


Conclusion 

This area of law is now fairly set- 
tled.® The same trends that emerged 
in the article on this topic 10 years 
ago are still present today, only more 
defined. The two most important fac- 
tors are the presentation of a specific 
plan and a showing that the marriage 
has impacted the employability of the 
recipient spouse. It is now clear that 
without a specific, realistic, and valid 
rehabilitation plan, rehabilitative 
alimony will not be awarded. It is im- 
portant to emphasize either the pres- 
ence or absence of these two factors 
while acknowledging the additional 
relevant factors in your argument for 
or against an award of rehabilitative 
alimony. 
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of rehabilitative alimony has declined from 
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CRIMINAL LAW 


by George E. Tragos and Peter A. Sartes 


Diversion Programs: PTI ... Dismissal ... 
Problem Solved...or Is It? 


e all know that diversion 

programs exist and we 

take advantage of them 

for many of our clients 
on a frequent basis, but how many 
of us actually know the difference 
between the statutory requirements 
as opposed to your particular state 
attorney’s prerogative? How many 
of us know the effect of the specific 
terms in the intervention agreement 
and their effect on the client? Well .. . 
here is more than you ever wanted 
to know. 

First things first. Pretrial interven- 
tion (PTI) is actually provided for 
through FS. §948.08 and §948.16. 
The stated statutory intent of the 
program is to provide counseling, 
supervision, education, and, when 
applicable, medical and psychological 
services. The felony-level interven- 
tion programs are supervised by the 
Department of Corrections, although 
the misdemeanor programs can be 
monitored through contract agencies 
such as Salvation Army Correctional 
Services. 

Any first offender or person con- 
victed of not more than one nonvio- 
lent misdemeanor charged with any 
misdemeanor or third degree felony 
is eligible. In addition, a person with 
a second degree felony charge of 


possession of a controlled substance | 


enumerated in Ch. 893; prostitution; 
tampering with evidence; solicitation 
for possession of controlled substanc- 
es; or obtaining prescriptions by fraud 
is also statutorily eligible, as long as 
he or she is not charged with a crime 
of violence such as murder, sexual bat- 
tery, robbery, home-invasion robbery, 


or carjacking. Further, if the person 
has no prior felony conviction and has 
never participated in a prior felony 
PTI program, he or she is eligible for 
a pretrial substance abuse, education 
and treatment program, as long as 
he/she has never rejected a prior offer 
of pretrial substance abuse program 
on the record in the past. 

In order to be accepted into a 
pretrial intervention program, the 
statute requires that the defendant 
has consulted with an attorney; vol- 
untarily agrees to participate in the 
program; knowingly and intelligently 
waives the right to speedy trial for the 
duration of the program; and has the 
consent of the victim, the state, and 
the judge. The one exception exists 
with misdemeanor pretrial substance 
abuse intervention and treatment 
programs, where eligible defendants 
may be admitted into the program 
upon motion by any of the parties, 
or by the court’s own motion. The 
time frame discussed in the pretrial 
intervention statute is a segmented 
180-day period. The initial segment 
calls for the satisfactory participation 
in the program for 90 days, and then, 
if “the program administrator and the 
[s]tate consent and the participation 
is satisfactory,” the person will have 
to do a subsequent 90 days. In other 
words: 90 days minimum participa- 
tion. It further indicates that at the 
end of those 180 days, the program 
administrator must either recom- 
mend a return to the normal channels 
for prosecution, dismissal without 
prejudice, or continued treatment. In 
contrast, the substance abuse, edu- 
cation, and treatment program has 
a mandatory one-year requirement, 


and the misdemeanor substance 
abuse program has no specified time 
frame. 

The rest of the terms of pretrial 
intervention programs is basically the 
prerogative of the state attorney for 
the circuit. There are as many differ- 
ent terms in intervention agreements 
in the state as there are circuits. What 
the authors have found to be issues of 
concern are the following. 


Acceptance of Guilt or 
Responsibility 

One of the problematic terms that 
the authors have come across is a re- 
quirement that the defendant either 
accept responsibility or admit guilt as 
a prerequisite to acceptance into the 
program. Even though this acceptance 
of guilt cannot be used as a confes- 
sion or admission later should the 
intervention fail and the case reverts 
to prosecution, it has been known to 
cause problems with employers whose 
employee conduct manuals include 
language about accepting responsibil- 
ity or guilt as a cause for termination. 
It has been found that this element 
may be waived if evidence, such as 
an excerpt from the client’s employ- 
ment manual that the provision would 
adversely affect the defendant, is pro- 
vided to the state attorney’s office. 


Notice to Employer and Visits 
to Work and School 

This element normally causes a 
considerable amount of grief for a 
professional client who has hired the 
attorney for no other reason than 
the simple fact that the client wants 
this to go away quickly and quietly. 
Obviously, the client may not want 
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to notify his or her employer because 
of possible termination, and the cli- 
ent does not want a probation officer 
showing up to the work place. If the 
state attorney is agreeable, this term 
can be satisfied by substituting the 
notice requirement with monthly 
production of pay stubs, and alleviat- 
ing visits by allowing the probation 
officer to call during business hours 
without announcing indentity as the 
client’s probation officer. 


Preclusion to Expunction 

This type of requirement seems to 
defeat the purpose of PTI. The state 
normally tries to sell the fact that 
one can seal, but the reality is that 
sealed documents are far more likely 
to be discovered by background search 
firms since the sealed records are not 
permanently destroyed and inevitably 
leave a paper trail. In many instances 
this is not a cause for alarm, but if 
the client is someone doing business 
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as a federal contractor, or if he or she 
is a foreign national, sealing verse 
expunction will make a world of dif- 
ference to the client. 


Mandatory Donation Provisions 

The best example of this provision 
is within the famed DUI diversion 
program in the Ninth Judicial Circuit 
(Orlando) where the defendant is re- 
quired to “make a $250.00 monetary 
donation to either the Victim Service 
Center or MADD.” This is not a fine, 
restitution, cost of supervision, or 
court cost; it is a monetary donation. 
As such the client may wish to collect 
a receipt and notify his or her accoun- 
tant of this monetary donation during 
tax season. 


Consequences of Violation of 
Diversion Program 

As shown, intervention agreements 
require consultation with an attorney. 
The reason is that the violation of the 
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terms of the diversion program can be 
held against a client on the criminal 
punishment code scoresheet.' 
Community sanction violation 
points are assessed when a commu- 
nity sanction violation is before the 
court for sentencing. Six community 
sanction violation points must be as- 
sessed for each violation or if the 
violation results from a new felony 
conviction. Where there are multiple 
violations, points may be assessed 
only for each successive violation that 
follows a continuation of supervision, 
or modification or revocation of the 
community sanction before the court 
for sentencing and are not to be as- 
sessed for violation of several condi- 
tions of a single community sanction. 
Multiple counts of community sanc- 
tion violations before the sentencing 
court may not be the basis for multi- 
plying the assessment of points. 
Legal status violations receive a 
score of four sentence points and are 
scored when an offense committed 
while under legal status is before the 
court for sentencing. Points for a legal 
status violation must only be assessed 
once regardless of the existence of more 
than one form of legal status at the 
time an offense is committed or the 
number of offenses committed while 
under any form of legal status. 0 


1 See Fia. R. Crim. Pro.704 and 3.992. 
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GENERAL PRACTICE, SOLO AND 
SMALL | 


by Damian C. Adams, Michael T. Olexa, 


Tracey L. Owens, and Joshua A. Cossey 


Udder Nonsense? The Emerging Issue of Raw Milk 
Sales in Florida, Part I: Regulation! 


growing number of consum- 

ers are devotees of unpas- 

teurized “raw” cow, goat, 

and sheep milk. Pasteuri- 
zation is “the application of heat to 
destroy human pathogens in foods.” 
While pasteurization has proven to 
substantially reduce milk’s disease 
pathogen load, raw milk advocates 
claim pasteurization reduces milk’s 
inherently beneficial qualities, such as 
available nutrients, active enzymes, 
helpful bacteria, calcium absorption, 
and taste.* Despite the potential risks 
to human health, consumers continue 
to demand and producers continue 
to market raw milk to the general 
public.’ The resulting raw versus pas- 
teurized milk dynamics has resulted 
in an hodge-podge of federal and state 
regulatory schemes over the broad 
milk spectrum from strict prohibition 
to liberal marketing. The inherent 
danger of raw milk consumption, 
coupled with varying legal permis- 
siveness, can trigger liability under a 
number of legal theories. This article 
outlines the regulation of raw milk 
by the federal government and the 
states, paying particular attention to 
Florida. A second article will examine 
the legal ramifications of marketing 
raw milk to the end consumer. 

While milk is a rich source of nu- 
trition, it also provides an ideal envi- 
ronment for a number of dangerous 
bacteria and viruses:’ anthrax, cam- 
pylobacter,® E. coli,’ listeria,* rabies,° 
salmonella,’° staphylococcus, tubercu- 
losis, typhoid fever, and yersiniosis."! 
These illnesses have serious health 
consequences. Pasteurization does not 
provide fail-safe protection, but does 
provide an added layer of liability 


protection by its reduction of patho- 
gens that can injure consumers.” Milk 


contamination primarily occurs via 


the mammary gland and from the out- 
side environment, like fecal matter on 
milking equipment or udders. Outside 
contamination has numerous sources, 
including sick farm labor, generally 
unsanitary conditions, and improper 
refrigeration or improper handling.'* 
According to the Centers for Disease 
Control and Prevention, from 1973 to 
1992, there were 1,733 documented 
raw milk-related illnesses in the 
United States.‘ A 2004 National 
Association of State Departments of 
Agriculture survey found 29 states 
that have recorded raw milk-related 
illness outbreaks.’ From 1998 to May 
2005, states reported at least 45 such 
outbreaks to the FDA.'* Some of these 
outbreaks involved severe symptoms 
and hospitalization.” 

Despite the health risks, raw milk 
enthusiasts continue to seek the 
product, arguing that heat exposure 
from pasteurization harms the flavor 
and nutritional composition of milk.'* 
Milk’s principal sugar (lactose) reacts 
with amino acids to change the flavor 
of milk when heated,'® known as 
the Maillard reaction.” Nutritional 
quality is also easily influenced by 
environmental factors, such as heat. 
Depending on the pasteurization 
method, vitamin loss can be up to 
50 percent for vitamins B1, B6, B12 
and 100 percent for vitamins B9 and 
C within three months.”! UHT ster- 
ilization, an extreme pasteurization 
method designed for long-term nonre- 
frigerated storage, can result in severe 
vitamin loss.”” However, proponents of 
pasteurization argue that these issues 


are negligible. They point out that.al- 
though some pasteurization methods 
result in large vitamin losses, average 
losses of less heat-resistant vitamins 
via pasteurization include less than 
10 percent of vitamins B1, B12, and 
folic acid; 0-8 percent of B6 and 10-25 
percent of vitamin C.” These losses 
are considered nutritionally insignifi- 
cant.” 

Whether for perceived taste or 
health benefits, raw milk advocates 
are willing to pay very high prices for 
the milk, and several dairy farms have 
been cashing in.” As they do so, these 
farmers must be aware of the complex 
set of federal and state regulations 
regarding raw milk sales. 

Laws regulating the sale of milk are 
clearly divided along state commerce 
lines. Any milk passing into interstate 
commerce is regulated by the FDA, 
allowing states to regulate milk sales 
wholly within intrastate commerce. In 
1927, the United States established 
federal standards for safe milk pro- 
duction and interstate transport.” 
The FDA adopted rules on proper 
milk production and handling, known 
initially as the “Milk Ordinance” and 
later as the “Pasteurized Milk Ordi- 
nance (PMO).”’ Beginning in 1974, 
the FDA required pasteurization of 
all milk but “certified” raw milk in in- 
terstate commerce” but, by 1987, the 
FDA prohibited the sale of any raw 
fluid milk to the final consumer.” 

States regulate milk in intrastate 
commerce via their police powers 
to protect public health.” Today, 22 
states and the District of Columbia 
essentially ban raw milk sales (by 
adopting some form of the FDA’s 
model PMO).*! Florida addresses raw 
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milk sales in FS. §502.091, which 
states “Only Grade A [applying PMO 
standards] pasteurized milk and milk 
products shall be suiu tc the final con- 
sumer....”°? Some states allow the sale 
of raw milk for human consumption, 
but severely restrict sales by quantity, 
by type, or by requiring physician 
approval or warning labels.** Dairy 
animal leasing and animal share 
programs exploit a loophole in some 
states’ milk prohibitions. For example, 
animal shares involve the purchase 
of an ownership interest in the dairy 
animal, also essentially resulting in 
a transfer of milk for money.* Few 
states have specifically addressed this. 
Florida, Maryland, North Carolina, 
Virginia, and Wisconsin have closed 
this loophole, but Colorado specifically 
allows the practice.* Florida closed 
the loophole by defining the term 
“sold” to include any “transfer of milk 
... that involves any direct or indirect 
form of compensation in exchange for 
the right to acquire such milk.”** Most 
states, including Florida,*’ have no 
prohibitions against selling raw milk 
as pet food. This is another loophole 
which raw milk marketers have ex- 
ploited.** 

The existing sieve structure of 
federal and state milk regulation 
provides incomplete protection of 
both the raw milk consumer and 
producer or vendor. Populations of 
at-risk consumers” (i.e., consum- 
ers with deficient immune systems, 
pregnant women, children, and the 
elderly), consolidation of industry 
and mass distribution of food from 
few central food processing centers,*° 
and people’s increased reliance on 
take-out food*' contributes to the risk 
of mass foodborne disease outbreaks. 
While no safety protocol is absolute, 
many states view pasteurization as a 
cheap, effective, and proven additional 
bulwark against disease, with argu- 
ably negligible negative impact on the 
quality of milk. Given the potential 
health risks, raw milk producers and 
vendors must exercise extreme cau- 
tion to avoid running afoul of state 
and federal law. O 


! This article is a modified version of D.C. 
Adams, et al., Déja Moo: Is the Return to 
Public Sale of Raw Milk Udder Nonsense? 
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after it enters interstate commerce. See 21 
US.C. §143.); Jan K. Shearer, Kermit C. 
Bachman, and J. Boosinger, The Produc- 
tion of Quality Milk, Florida Coopera- 
tive Extension Service, Institute of Food 
and Agricultural Sciences; University of 
Florida (Sep. 1992), available at http:// 
edis.ifas.ufl.edu/DS112; see also 21 C.F.R. 
§1240.61 (2006) (exception for aged raw 
milk cheeses). 

#9 21 C.F-R. 1240.61 (1987). In 1973-74, 
after a complaint from a certified raw 
milk producer, the FDA stayed this rule 
for “certified” raw milk, and, from 1973 to 
1982, the FDA held hearings and collected 
evidence on the human health implications 
of raw milk. In 1982, the FDA drafted but 
did not adopt a new rule requiring pas- 
teurization of all milk and milk products 
meant for human consumption. After a 
court battle with the government watchdog 
group Public Citizen, the FDA adopted 
its current regulatory stance. See Public 
Citizen Health Research Group v. Com- 
missioner of Food and Drugs, 740 F.2d 34 
(D.C. Cir. 1984); Public Citizen v. Heckler 
(1), 602 F. Supp. 611 (1985); Public Citizen 
v. Heckler (II), 653 F. Supp. 1229 (D.D.C. 
1986). 

30 See, e.g., Powell v. Pennsylvania, 127 
US. 678 (1888); see also Schlenker v. Bd. 
of Health of Auglaize County Gen. Health 
Dist., 167 N.E.2d 920, 920-922 (Ohio 1960); 
see also Allegheny County v. Brumner, 28 
Pa. D. & C.2d 32, 33-35 (Pa. Ct. Com. PI. 
1961); See also Shelton v. Shelton, 150 A. 
811, 813 (Conn. 1930); see also Brielman 
v. Comm’r of Pub. Health, 17 N.E.2d 187, 
188-189 (Mass. 1938); see also Phoenix v. 
Breunger, 72 P.2d 580, 582 (Ariz., 1937); 
see also Udey v. Kastner, 644 F. Supp. 1441, 
1446 (E.D. Tex. 1986); see also Aerated 
Products Co. of Penn. v. Dep’t of Health, 
N.J., 59 F. Supp. 652, 657 (D.C.N.J. 1945). 

31 AGRICULTURAL Law UppaTE 23(3) no. 268, 
(Mar. 2006) at 2. (In Alabama, Delaware, 
the District of Columbia, Florida, Georgia, 
Hawaii, Indiana, Iowa, Kentucky, Louisi- 
ana, Maryland, Michigan, Montana, Ne- 
vada, New Jersey, North Carolina, North 
Dakota, Ohio, Rhode Island, Tennessee, 
Virginia, West Virginia, and Wyoming, 
raw milk sales for human consumption is 
essentially illegal.). 


82 See Fa. Stat. ANN. §502.091 (2006); FLA. 
Apmin. Cops. ANN. Rk. 5D-1.001 (2006). 

38 See D.C. Adams, et al., Déja Moo: Is 
the Return to Public Sale of Raw Milk 
Udder Nonsense? 13(2) Drake J. Aar. L. 
at notes 74-85; see also, e.g., 2 OKL. Star. 
§§7-406 (2007), 7-408 (2007), 7-417 (2007), 
& 7-414(A-B) (2007) (Specifically allowing 
“incidental sales of raw milk directly to 
consumers at the farm where the milk is 
produced” and defining “incidental sales” 
of goat milk as less than 100 gallons 
per month on average); and 17 Ca. CopE 
Rec. §11380 (2008) (Requiring the label: 
“WARNING Raw (unpasteurized) milk 
and raw milk dairy products may contain 
disease-causing micro-organisms. Persons 
at highest risk of disease from these organ- 
isms include newborns and infants; the 
elderly; pregnant women; those taking 
corticosteroids, antibiotics or antacids; and 
those having chronic illnesses or other con- 
ditions that weaken their immunity.”). 

34 See, e.g., The Campaign for Real Milk, 
Share Agreements: Cow Shares, Herd 
Shares, Farm Shares, www.realmilk.com/ 
cowfarmshare.html (defining cow share: 
“consumers pay a farmer a fee for boarding 
the cow, (or share of a cow), caring for the 
cow and milking the cow”). 

35 See Fia. ApMin. Cope. 5D-1.001(1)(a) & 
(2)G) (2008); see also Adams, et al., note 33. 

36 Fa. ApMin. Cope. ANN. r. 5D-1.001(2)(j) 
(2008). 

37 Nathan Crabbe, State Finds Claims of 
Raw Milk’s Benefits Hard to Swallow, THE 
GAIINESVILLE Sun, Dec. 3, 2005, at 1A, 6A. 

38 See, e.g., Suzette Nielson, A Gray Mar- 
ket for Raw Milk?, InpyweEK.com (Sept. 26, 
2007), available at www.indyweek.com/gy- 
robase/Content?o0id=0id%3A160975; see 
also Elizabeth Lee, Hearing to Cover Raw 
Milk, THe ATLANTA JOURNAL-CONSTITUTION 
(Oct. 5, 2007); Iba. Cope §37-404 (2008). 

8° William T. Jarvis, National Council 
Against Health Fraud, Raw Milk Can Be 
Deadly (1997), available at www.ncahf. 
org/articles/o-r/rawmilk.html. 

40 S.F. Altekruse, M.L. Cohen, and D.L. 
Swerdlow, Emerging Foodborne Diseases, 
3(3) Emerging Infectious Diseases 285, 
285-293 (July-Sept. 1997), available at 
www.cdc.gov/Ncidod/eid/vol3no3/cohen. 
htm. 

41 Td. (nearly 80 percent of U.S. food borne 
outbreaks occurred outside the home in the 
1990s). 
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BOoKS 


The Law of Second Chances 
By James Sheehan 
Reviewed by Matthew Aguero 

The Law of Second Chances is an 
action packed and gut wrenching 
story that is sure to delight its readers. 
Sheehan masterfully weaves a tapes- 
try of characters in this gripping sequel 
to The Mayor of Lexington Avenue. 

Jack Tobin is a retired lawyer, work- 
ing pro bono cases to free wrongly 
convicted criminals. He has found his 
paradise in Bass Creek where he and 
his wife, Pat, live a near-perfect life. 
Unfortunately, when Pat is diagnosed 
with life-threatening cancer, the tim- 
ing could not be worse, and, together, 
they face the most frightening chal- 
lenge of their lives. 

In Florida, Jack Tobin is fighting 
to save Henry Wilson’s life.Wilson, 
convicted for murder years before, 
has spent the last 17 years awaiting 
his death. However, Henry’s time is 
quickly running out and Jack must 
race to prove his innocence. 

At the same time, Benny Avril, a 
petty criminal, is in New York and 
his luck just ran out. After casing 
the wrong target — a target that a 
much more experienced con artist 
has already set her very attractive 
sights on — Benny finds himself in 
the middle of something much bigger 
than he could have ever imagined. 

Fortunately for Benny, he and Jack 
have a connection.With the cards 
stacked against him, Jack must rely on 
some of his oldest friends in order to 
get to the bottom of the intense murder 
mystery. 

The twists and turns of this court- 


room drama keep the reader guessing 
until the very end. Packed with action 
and emotion, The Law of Second Chanc- 
es captures every ounce of anticipation 
of a drama where a man’s life is on the 
line. Jack Tobin is Benny Avril’s only 
hope — and the clock is ticking. 

The Law of Second Chances is avail- 
able through St. Martin’s Press for 


$24.95. 

Matthew Aguero was a law clerk with 
The Florida Bar Journal and graduated 
from Florida State University College of 
Law in May 2008. 


My Grandfather’s Son 
By Clarence Thomas 
Reviewed by Spencer L. Pastorin 

Subtitled, “A Memoir,” this book 
details Associate Justice Clarence 
Thomas’ life from his childhood, 
including his early memories of his 
life in Pinpoint, Georgia, moving 
to squalor to the African-American 
neighborhood of Savannah, Georgia, 
and then his formative, primary and 
secondary years growing up in the 
strict household of his grandfather, 
whom he called, “Daddy.” 

The hardship of being born and 
raised black in the South is very 
much the theme in the early part of 
his memoir. His autobiography also 
outlines how being raised in a pre- 
Vatican II Catholic Church was, at 
least in the early years, a comfort as it 
reinforced discipline. The strict rules 
of his grandfather gave him purpose 
to succeed, whereas his father, whom 
he saw only twice in his life, was a 
reminder that failure could happen 
at any time. 

When he decided not to complete 


Bar members may submit brief book review 
of approximately 500 words for publication 
The reviews should be related to law but 1 
be practical, esoteric, entertaining, or fiction 


Reviews should include the umbe - of pi 
the publisher, and cost. 
Book reviews may be e-mailed fo cdodd@flab: 
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his seminary studies because of his 
struggles with the Catholic Church 
and its treatment of the African- 
American in society, Clarence Thomas 
went through a period of rebellion 
against his upbringing. He was able 
to experience and observe some of 
the changes of the 1960s and early 
1970s. 

Despite living through this interest- 
ing time, he read Ayn Rand’s Atlas 
Shrugged and The Fountainhead and 
was exposed to objectivism. Although 
he did not fully accept the tenets of 
Ayn Rand’s vision of the world and its 
philosophy of radical individualism, 
he found her ideals more in line than 
his “left-wing friends.” 

His life story includes discussions 
about working in the attorney gener- 
al’s office in Missouri, his discontent 
with marrying early (to his first 
wife), his job at Monsanto, and then 
his decision to move to Washington, 
D.C., where he became acquainted 
with Thomas Sowell. The rest of the 
memoir outlines his transformation 
from a Democrat to a conservative 
who believed in limiting the role of 
federal government in the lives of 
blacks. 

The last part of the book discusses 
his positions at the Department of 
Education, and then at the Equal Em- 
ployment Opportunity Commission, 
the issues and conflicts that arose 
from working with and supervising 
Anita Hill, and his thoughts and feel- 
ings during the judicial confirmation 
process. 

Although the latter part of the 
book gives the reader Thomas’ point 
of view regarding Anita Hill and the 
confirmation hearings, the best parts 
are his personal experiences growing 
up in the South. They impacted him, 
and the effect can been seen in his 
written opinions. 

My Grandfather’s Son is published 
by Harper/HarperCollins and sells for 
$26.95. 


Spencer L. Pastorin is an associate with 
Howell & Thornhill, PA., Winter Haven. 
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For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 561-995-7429 


Full background at: 
www. expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


A Decade of Putting 
Pieces Together 


BROWN. 


security group, p.a. 
Securing Assets. Minimizing Risk. 


200 2nd Avenue South, 
Suite 460 

St. Petersburg, FL 33701 
T. 727-322-1491 
www.brownsecurity.biz 
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& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
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SEARCH FEES: 
COMBINED SEARCH - $345 
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STATE TRADEMARK - $185 
EXPANDED COMMON LAW - $185 
DESIGNS - $240 per International class 
COPYRIGHT - $195 


‘ PATENT SEARCH- $580 (MINIMUM) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION - 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 


RESEARCH-(SEC - 10K’s, ICC, FCC, 


COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 120 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 800-642-6564 
www. TRADEMARKINFO.com 
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Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 
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Fleet Dispute : Larry Lowenthal 


Lawyer Services Rates 


Standard Format — $80 per 
insertion minimum of 50 words. 
Each additional word is $1.00. 
Initial ad placement payable in 
advance. 10%-discount for 10 
time insertion. 


Display Format — 

1 Time 5 Times 10 Times 
1/6 pg $300 $250 $225 
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Services 


Advertising & Marketing 


® Doing great work but not enough people 
know about you? Spark changes that. Su- 
perior Web sites, firm brochures, e-news- 
letters and media coverage. Call Spark at 
(904) 732-4391, info@thinksparkinc.com, 
www.thinkSPARKinc.com. 


Attorney Referral Services 


@ Recession Proof? Personal Injury, Probate, 
Criminal, SSD, immig / B’kruptcy / in a slump? 
Marital, Corp, Civil. Let us Help. The best bang 
for the buck. AA A Attorney Referal Svc. 
1-800-733-5342. 


Automotive Forensic Services 


Accident Investigation, injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Disciplinary & Criminal Matters 


@ Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel 
in matters throughout the State of Florida 
in state or federal court, and gladly pays 
referring attorneys in accordance with Florida 
Bar Rules. Law Offices of Allen S. Katz, P. 
A., 777 Brickell Avenue, Suite 1114, Miami, 
Florida 33131; Tel: (305) 372-2233, Fax: 
(305) 372-2234. 


Expert Witnesses 


Handwriting 


=@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 
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Expert Witnesses 


Mining Engineering 


= Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Real Estate 


@ Residential real estate and mortgage 
transactions including REALTOR® ethics and 
arbitration actions. Stephen B. McWilliam, 
Ft. Lauderdale, FL (954) 449-1767; steve@ 
floridastaterealtygroup.com. 


Professional Liability/ 
Malpractice Insurance 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


_ Stockbroker Fraud 


Mismanagement | 


@ Cail us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert witness 
affiliations. David McGee, Beggs & Lane, 
Pensacola, (850) 432-2451. 


Stockbroker Misconduct 


@ Bium & Silver, LLP. Nationally recognized 
law firm focused on recovering investment 
losses due to stock and commodity broker 
misconduct in stocks, bonds, commodities, 
hedge funds, and other investments. The 
firm has handled over $500 million of investor 
claims recovering investors’ losses from every 
major Wall Street firm and many smaller firms. 
Member of Florida and New York Bar. Blum 
& Silver, LLP, www.stockattorneys.com, 
12540 W. Atlantic Boulevard, Coral Springs, 
Florida 33071, Tel: (954) 255-8181, Fax: (954) 
255-8175, Toll Free: 1-877- STOCKLAW, E- 
mail: inquiry @stockattorneys.com, *satel- 
lite office: Wali Street, New York, Blum & 
Silver happily pays referring attorneys in 
accordance with Florida Bar rules. 
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ECIALTI 
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arena. Our Fee $395! No bills, nothing to sign. 
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sellers - they have “plants” infesting their lists! § 
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Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 
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